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Presidential Documents

Title 3—

The President

Proclamation 6827 of September 21, 1995

National Historically Black Colleges and Universities Week,
1995

By the President of the United States of America

A Proclamation

Just after the turn of the century, George Washington Carver, teacher, scientist,
and intellectual leader at Tuskegee Institute, wrote, “Education is the key
to unlock the golden door of freedom.” His words ring true for all Americans,
but especially so for the students of our Nation’s historically black colleges
and universities. These institutions are a beacon of hope, a path to advance-
ment, and a source of pride for African Americans and for everyone who
values higher learning.

Founded on a commitment to equal opportunity and academic excellence,
historically black colleges and universities have enabled countless members
of our society to receive a quality education and to pursue their goals
and careers. In every sector of our diverse and vibrant country—business,
law, academia, medicine, science, the arts, and the military—graduates of
these schools have made outstanding contributions to our Nation’s progress.

These distinguished institutions have long provided a bridge to the American
Dream for their alumni—many of whom are the first in their families to
graduate from college. And while nearly all of America’s 103 historically
black colleges and universities are located in the South, our entire Nation
has benefited from their legacy. Indeed, 27 percent of all baccalaureate
degrees awarded to African Americans are granted by these schools, which
represent only 3 percent of America’s institutions of higher education.

It is their commitment to academic rigor and their dedication to empowering
the minority community that have enabled historically black colleges and
universities to build a proud tradition of excellence in this country. As
centers of independent thought, black colleges hold out a promise to the
young leaders of tomorrow—a promise that our Nation will continue to
grow in wisdom, that the future will hold increased opportunity, and that
education will open new doors to hope and prosperity.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 24 through
September 30, 1995, as National Historically Black Colleges and Universities
Week. | call upon the people of the United States, including government
officials, educators, and administrators, to observe this week with appropriate
programs, ceremonies, and activities honoring America’s black colleges and
their graduates, and | encourage all Americans to rededicate themselves
to the principles of justice and equality set forth in our Constitution.
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[FR Doc. 95-23990
Filed 9-22-95; 1:54 pm]
Billing code 3195-01-P

IN WITNESS WHEREOF, | have hereunto set my hand this twenty-first
day of September, in the year of our Lord nineteen hundred and ninety-
five, and of the Independence of the United States of America the two

hundred and twentieth.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Ch. XIV

Regional Offices; Sub-Regional Office
Closures; Telephone and Fax Number
Change

AGENCY: Federal Labor Relations
Authority.

ACTION: Final amendment to rules and
regulations.

SUMMARY: This document amends the
rules and regulations of the Federal
Labor Relations Authority, the General
Counsel of the Federal Labor Relations
Authority, and the Federal Service
Impasses Panel to announce the closing
of the New York and Los Angeles Sub-
Regional Offices. In addition, the San
Francisco Regional Office telephone and
fax numbers have changed.

EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Clyde B. Blandford, Jr., Director of
Operations and Resource Management,
at (202) 482—-6680, extension 206.
SUPPLEMENTARY INFORMATION: Effective
January 28, 1980, the Authority and the
General Counsel published, at 45 FR
3482, January 17, 1980, final rules and
regulations to govern the processing of
cases by the Authority and the General
Counsel under chapter 71 of title 5 of
the United States Code. These rules and
regulations are required by title VII of
the Civil Service Reform Act of 1978
and are set forth in 5 CFR part 2400 et
seq. (1994).

Appendix A, paragraph (d) of the
rules and regulations lists the current
addresses, telephone and fax numbers of
the Regional Offices and Sub-Regional
Offices of the Authority. This
amendment announces the closure of
the New York and Los Angeles Sub-
Regional Offices. Upon a careful review
of costs and operating efficiencies, we
have concluded that the transaction of

Authority business will be enhanced by
the closure of these sub-regional offices.
This change does not affect the
geographic jurisdiction of the Boston
and San Francisco Regional Offices,
respectively. Additionally, this
amendment announces changes in the
telephone and fax numbers of the San
Francisco Regional Office.

Executive Order 12291

This final regulation has been
reviewed in accordance with Executive
Order 12291. It is not classified as major
because it does not meet the criteria for
major regulations established by the
Order.

Regulatory Flexibility Act Certification

The General Counsel has determined
that this final regulation will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act of 1980

The final regulation contains no
information collection or recordkeeping
requirement under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507
et seq.)

For the reasons set out in the
preamble and under the authority of 5
U.S.C. 7134, Appendix A to 5 CFR
Chapter XIV is amended by revising
paragraph (d) to read as follows:

Appendix A to 5 CFR Chapter XIV—
Current Addresses and Geographic
Jurisdictions

* * * * *

(d) The Office addresses, telephone and fax
numbers of the Regional Offices of the
Authority are as follows:

(1) Boston, Massachusetts Regional
Office—99 Summer Street, suite 1500,
Boston, Massachusetts 02110-1200;
telephone: FTS or commercial (617) 424—
5730; fax: FTS or commercial (617) 424—
5743.

(1) Philadelphia, Pennsylvania Sub-
Regional Office—105 South 7th Street, 5th
floor, Philadelphia, Pennsylvania 19106;
telephone: FTS or commercial (215) 597—
1527; fax: FTS or commercial (215) 597—
3565.

(2) Washington, DC Regional Office—1255
22nd Street, NW., suite 400, Washington, DC
20037-1206; telephone: FTS or commercial
(202) 653-8500; fax: FTS or commercial (202)
653-5091.

(3) Atlanta, Georgia Regional Office—1371
Peachtree Street, NE., suite 122, Atlanta,
Georgia 30367; telephone: FTS or commercial
(404) 347-2324; fax: FTS or commercial (404)
347-1032.

(4) Chicago, Illinois Regional Office—55
West Monroe, suite 1150, Chicago, Illinois
60603-9729; telephone: FTS or commercial
(312) 353-6306; fax: FTS or commercial (312)
886-5977.

(1) Cleveland, Ohio Sub-Regional Office—
Renaissance Building, 1350 Euclid Avenue,
suite 420, Cleveland, Ohio 44115; telephone:
FTS or commercial (216) 522—-2114; fax: FTS
or commercial (216) 522—7950.

(5) Dallas, Texas Regional Office—525
Griffin Street, suite 926, LB-107, Dallas,
Texas 75202—-1906; telephone: FTS or
commercial (214) 767-4996; fax: FTS or
commercial (214) 767-0156.

(6) Denver, Colorado Regional Office—
1244 Speer Boulevard, suite 100, Denver,
Colorado 80204-3581; telephone: FTS or
commercial (303) 844-5224; fax: FTS or
commercial (303) 844-2774.

(7) San Francisco, California Regional
Office—901 Market Street, suite 220, San
Francisco, California 94103-1791; telephone:
FTS or commercial (415) 356-5000; fax: FTS
or commercial (415) 356-5017.

(5U.S.C. 7134)
Dated: September 20, 1995.
Solly Thomas,

Executive Director, Federal Labor Relations
Authority.

[FR Doc. 95-23761 Filed 9-25-95; 8:45 am]
BILLING CODE 6727-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 95-035-2]

Black Stem Rust; Addition of Rust-
Resistant Varieties

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On July 28, 1995, the Animal
and Plant Health Inspection Service
published a direct final rule. (See 60 FR
38666-38667, Docket No. 95-035-1.)
The direct final rule notified the public
of our intention to amend the black stem
rust quarantine and regulations by
adding three varieties to the list of rust-
resistant Berberis species. We did not
receive any written adverse comments
or written notice of intent to submit
adverse comments in response to the
direct final rule.
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EFFECTIVE DATE: The effective date of the
direct final rule is confirmed as:
September 26, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Poe, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, Suite 4C03, 4700 River
Road Unit 134, Riverdale, MD 20737—
1236; (301) 734-6365.

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162, and 164-167; 7 CFR 2.17,
2.51, and 371.2(c).

Done in Washington, DC, this 19th day of
September 1995.

Lonnie J. King,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 95-23744 Filed 9-25-95; 8:45 am]
BILLING CODE 3410-34-P

Food Safety and Inspection Service

9 CFR Part 381
[Docket No. 95-037DF]
Termination of Designation of the State

of West Virginia With Respect to the
Inspection of Poultry Products

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Food Safety and
Inspection Service is amending the
poultry products inspection regulations
by terminating the designation of the
State of West Virginia under sections 1
through 4, 6 through 10 and 12-22 of
the Poultry Products Inspection Act.
DATES: This notice of termination of
designation rule will be effective on
November 27, 1995 unless the Agency
receives written adverse comments or
written notice of intent to submit
adverse comments on or before October
26, 1995.

ADDRESSES: Please send an original and
two copies of written adverse comments
or notice of intent to submit adverse
comments to: FSIS Docket Clerk,
DOCKET #95-037DF, Regulations
Development, Policy, Evaluation and
Planning Staff, Room 4352, South
Building, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250. All comments
received will be available for public
inspection from 8:30 a.m. to 1:00 p.m.,
and from 2:00 p.m. to 4:30 p.m.,
Monday through Friday, in Room 4352,
South Agriculture Building, 14th and
Independence Avenue, SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT: Dr.
Connie L. Bacon, Acting Director,
Federal-State Relations, Food Safety and

Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250,
(202) 720-6313.

SUPPLEMENTARY INFORMATION:
Background

Section 5(c) of the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 454(c))
authorizes the Secretary of Agriculture
to designate a State as one in which the
provisions of sections 1-4, 6-10, and
12-22 of the PPIA shall apply to
operations and transactions wholly
within the State after he/she has
determined that requirements at least
equal to those imposed under the Act
have not been developed and effectively
enforced by the State.

On December 3, 1970 (35 FR 18410)
notice was published in the Federal
Register announcing that the Secretary
of Agriculture was designating the State
of West Virginia, under paragraph 5(c)
(21 U.S.C. 454(c)) of the PPIA, as a State
in which this Department is responsible
for providing poultry products
inspection at eligible establishments
and for otherwise enforcing the
applicable provisions of the PPIA with
respect to intrastate activities in the
State.

In addition, on November 12, 1976
(41 FR 49969), a notice was published
in the Federal Register announcing that,
effective on that date, this Department
would assume the responsibility of
administering the authorities provided
for under sections 11(b), (c), and (d) (21
U.S.C. 460(b), (c) and (d)) of the PPIA
regarding certain categories of
processors of poultry products.

The aforementioned designation was
undertaken by the Department when it
was determined that the State of West
Virginia was not in a position to enforce
inspection requirements under State
laws for poultry and poultry products in
intrastate commerce that are at least
“equal to” the requirements of the PPIA
enforced by the Federal Government.

The Commissioner of Agriculture of
the State of West Virginia has advised
this Department that effective November
27, 1995, the State of West Virginia will
be in a position to administer a State
poultry inspection program which
includes requirements at least “‘equal
to”’ those imposed under the Federal
poultry products inspection program for
poultry and poultry products in
interstate commerce.

Section 5(c)(3) of the PPIA provides
that whenever the Secretary of
Agriculture determines that any
designated State has developed and will
enforce State poultry products
inspection requirements at least ““‘equal
to”’ those imposed by the Federal

Government under the PPIA, with
respect to intrastate operations and
transactions within the State, he shall
terminate the designation of such State.
The Secretary has determined that the
State of West Virginia has developed
and will enforce such a State poultry
products inspection program in
accordance with the said provisions of
the PPIA. In addition, the Secretary has
determined that the State of West
Virginia is also in a position to enforce
effectively the provisions of section
11(b), (c), and (d) of the PPIA. Therefore,
the designation of the State of West
Virginia under those sections and
sections 1-4, 6-10, and 12-22 of the
PPIA is hereby terminated.

Effective Date

The Agency is publishing this rule
without prior proposal because this
action is viewed as noncontroversial
and anticipates no adverse public
comment. This rule will be effective, as
published in this document, 60 days
after the date of publication in the
Federal Register unless the Agency
receives written adverse comments
within 30 days of the date of publication
of this rule in the Federal Register.

Adverse comments are comments that
suggest the rule should not be adopted
or that suggest the rule should be
changed. If the Agency receives written
adverse comments, a notice will be
published in the Federal Register
withdrawing this rule before the
effective date and publish a proposed
rule for public comment. Following the
close of that comment period, the
comments will be considered, and a
final rule addressing the comments will
be published.

Executive Order 12866

This direct final rule has been
determined to be not significant under
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

Executive Order 12778

This direct final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. This rule: (1)
preempts all State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Effect on Small Entities

The Administrator, FSIS, has made a
determination that this direct final rule
will not have a significant economic
impact on a substantial number of small
entities, as defined by the Regulatory
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Flexibility Act (5 U.S.C. 601). This
direct final rule will terminate the
designation of the State of West Virginia
under sections 1 through 4, 6 through 10
and 12-22 of the Poultry Products
Inspection Act.

List of Subjects in 9 CFR Part 381

Poultry and poultry products.

Accordingly, Part 381 of the poultry
products inspection regulations (9 CFR
381) is amended as follows:

PART 381—[AMENDED]

1. The authority citation for § 381
continues to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 450; 21
U.S.C. 451-470; 7 CFR 2.17, 2.55.

§381.221 [Amended]

2. Section 381.221 is amended by
deleting “West Virginia” from the
“State”” column and by deleting the date
which was added on the line with
“West Virginia”.

§381.224 [Amended]

3. Section 381.224 is amended by
deleting “West Virginia” from the
“State”” column in three places and by
deleting the dates which were added on
the lines with “West Virginia” in three
places.

Done at Washington, DC, on: September
20, 1995.

Michael R. Taylor,

Acting Under Secretary for Food Safety.

[FR Doc. 95-23741 Filed 9-25-95; 8:45 am]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AF00

Primary Reactor Containment Leakage
Testing for Water-Cooled Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
to provide a performance-based option
for leakage-rate testing of containments
of light-water-cooled nuclear power
plants. This option is available for
voluntary adoption by licensees in lieu
of compliance with the prescriptive
requirements contained in the current
regulation. This action improves the
focus of the regulations by eliminating
prescriptive requirements that are
marginal to safety. The final rule allows

test intervals to be based on system and
component performance and provides
licensees greater flexibility for cost-
effective implementation methods of
regulatory safety objectives.

EFFECTIVE DATE: October 26, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Moni Dey, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 415-6443, e-mail
mkd@nrc.gov

SUPPLEMENTARY INFORMATION:

Background—Development of Proposed
Rule

NRC’s Marginal-to-Safety Program

In 1984, the NRC staff initiated a
program to make regulatory
requirements more efficient by
eliminating those with marginal impact
on safety. The NRC’s initiative to
eliminate requirements marginal to
safety recognizes both the dynamic
nature of the regulatory process and that
the importance and safety contribution
of some existing regulatory
requirements may not have been
accurately predicted when adopted or
may have diminished with time. The
availability of new technical
information and methods justify a
review and modification of existing
requirements.

The NRC solicited comments from
industry on specific regulatory
requirements and associated regulatory
positions that needed reevaluation. The
Atomic Industrial Forum conducted a
survey providing most of industry’s
input, published for the NRC as
NUREG/CR-43301, “Review of Light
Water Reactor Regulatory
Requirements,” Vol. 1, April 1986. A
list of 45 candidates for potential
regulatory modification were identified.
The NRC'’s review of the list selected
Appendix J as one of seven areas
requiring further analysis (NUREG/CR-
4330, Vols. 2 and 3, dated June 1986
and May 1987). The NRC also
conducted a survey of its staff on the
same issue. The NRC staff survey
identified 54 candidates for regulatory
modification, a number of which were
previously identified in the industry
survey. The NRC’s assessment of this

1Copies of NUREGs may be purchased from the
Superintendent of Documents, U.S. Government
Printing Office, P. O. Box 37082, Washington, DC
20013-7082. Copies are also available from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161. A copy is
available for inspection and/or copying in the NRC
Public Document Room, 2120 L Street, NW. (Lower
Level), Washington, DC.

list also selected Appendix Jas a
potential candidate for modification.

The NRC published in the Federal
Register, for comment, a proposed
revision to Appendix J on October 29,
1986 (51 FR 39538) to update
acceptance criteria and test methods
based on experience in applying the
existing requirements and advances in
containment leak testing methods, to
resolve interpretive questions, and to
reduce the number of exemption
requests. This proposed rule was
withdrawn from further consideration
and superseded with a more
comprehensive revision of Appendix J.

The NRC published a notice in the
Federal Register on February 4, 1992
(57 FR 4166), presenting its conclusion
that Appendix J was a candidate whose
requirements may be relaxed or
eliminated based on cost-benefit
considerations. On the basis of NRC
staff analyses of public comments on the
proposal, the Commission approved and
announced on November 24, 1992 (57
FR 55156) its plans to initiate
rulemaking for developing a
performance-oriented and risk-based
regulation for containment leakage-
testing requirements. On January 27,
1993, (58 FR 6196) the NRC staff
published a general framework for
developing performance-oriented and
risk-based regulations and, at a public
workshop on April 27 and 28, 1993,
invited discussions of specific proposals
for modifying containment leakage-
testing requirements. Industry and
public comments on the proposals, and
other recommendations and innovative
ideas raised at the public workshop,
were documented in the proceedings of
the workshop (NUREG/CP-0129,
September 1993). Specifically, the NRC
concluded that the allowable
containment leakage rate utilized in
containment testing may be increased
and other Appendix J requirements
need not be as prescriptive as the
current requirements. To increase
flexibility, the detailed and prescriptive
technical requirements contained in
Appendix ] regulations could be
improved and replaced with
performance-based requirements and
supporting regulatory guides. The
regulatory guides would allow
alternative approaches, although
compliance with existing regulatory
requirements would continue to be
acceptable. The performance-based
requirements would reward superior
operating practices.

The present rulemaking is part of this
overall effort and initiative for
eliminating requirements that are
marginal to safety and is guided by the
policies, framework and criteria for the



49496 Federal Register / Vol. 60, No. 186 / Tuesday, September 26, 1995 / Rules and Regulations

program. A more comprehensive
proposed rule than that proposed in
1986 that accounts for the latest
technical information and regulatory
framework, using performance-oriented
and risk-based approaches, was
published by the NRC in the Federal
Register on February 21, 1995. The
public comment period for the proposed
rule closed May 8, 1995.

NRC’s Regulatory Improvement Program

The NRC’s marginal-to-safety
initiative is part of a broader NRC
initiative for regulatory improvement.
Through its Program for Regulatory
Improvement, the NRC has
institutionalized an ongoing effort to
eliminate requirements marginal to
safety and to reduce the regulatory
burden on its licensees. The NRC staff’s
plan, summarized in SECY-94-090,
dated March 31, 1994, satisfies the
requirement for a periodic review of
existing regulations given in Executive
Order 12866 of September 30, 1993.
This plan was approved by the
Commission on May 18, 1994. The
Regulatory Improvement Program is
aimed at the fundamental principle
adopted by the Commission that all
regulatory burdens must be justified and
that its regulatory process must be
efficient. In practice, this means the
elimination or modification of
requirements for which burdens are not
commensurate with their safety
significance. The activities of the
Regulatory Improvement Program
should result in enhanced regulatory
focus in areas that are more safety
significant. As a result, an overall net
increase in safety is expected from the
program.

The Regulatory Improvement Program
will include, whenever feasible and
appropriate, the consideration of
performance-oriented and risk-based
approaches. The program will review
requirements or license conditions that
are identified as a significant burden on
licensees. If review and analysis find
that the requirements are marginal to
safety, they will be eliminated or
relaxed. By performance-oriented, the
NRC means establishing regulatory
objectives without prescribing the
methods or hardware necessary to
accomplish the objective, and allowing
licensees the flexibility to propose cost-
effective methods for implementation.
By risk-based, the NRC means
regulatory approaches that use
probabilistic risk analysis (PRA) as the
systematic framework for developing or
modifying requirements.

In institutionalizing the Regulatory
Improvement Program and adopting a
performance-based regulatory approach,

the NRC has formulated the following
framework for revisions to its
regulations:

(1) The new performance-based
regulation will be less prescriptive and
will allow licensees the flexibility to
adopt cost-effective methods for
implementing the safety objectives of
the original rule.

(2) The regulatory safety objectives
will be derived, to the extent feasible
and practical, from risk considerations
with appropriate consideration of
uncertainties, and will be consistent
with the NRC’s Safety Goals.

(3) Detailed technical methods for
measuring or judging the acceptability
of a licensee’s performance relative to
the regulatory safety objectives will be,
to the extent practical, provided in
industry standards and guidance
documents which are endorsed in NRC
regulatory guides.

(4) The new regulation will be
optional for current licensees so that
licensees can decide to remain in
compliance with current regulations.

(5) The regulation will be supported
by necessary modifications to, or
development of, the full body of
regulatory practice including, for
example, standard review plans,
inspection procedures, guides, and
other regulatory documents.

(6) The new regulation will be
formulated to provide incentives for
innovations leading to improvements in
safety through better design,
construction, operating, or maintenance
practices.

Current Appendix J Requirements

Appendix Jto 10 CFR Part 50,
“Primary Reactor Containment Leakage
Testing for Water-Cooled Power
Reactors,” became effective on March
16, 1973. The regulatory safety objective
of reactor containment design is stated
in 10 CFR Part 50, Appendix A,
““General Design Criteria for Nuclear
Power Plants,” Criterion No. 16,
““Containment Design.” GDC Criterion
16 mandates “‘an essentially leak-tight
barrier against the uncontrolled release
of radioactivity to the environment
* * * for postulated accidents.
Appendix J to 10 CFR Part 50
implements, in part, General Design
Criterion No. 16 and specifies
containment leakage-testing
requirements, including the types of
tests required. For each type of test
required, Appendix J specifies how the
tests should be conducted, the
frequency of testing, and reporting
requirements. Appendix J requires the
following types of containment leak
tests:

(1) Measurement of the containment
integrated leakage rate (Type A tests,
often referred to as ILRTS).

(2) Measurement of the leakage rate
across each pressure-containing or
leakage-limiting boundary for various
primary reactor containment
penetrations (Type B tests).

(3) Measurement of the containment
isolation valves leakage rates (Type C
tests).

Type B and C tests are referred to as
local leakage-rate tests (LLRTS).

Leak-Tightness Requirements

Compliance with 10 CFR Part 50,
Appendix J, requirements is determined
by comparing the measured
containment leakage rate with the
maximum allowable leakage rate.
Maximum allowable leakage rates are
calculated in accordance with 10 CFR
Part 100, “‘Reactor Site Criteria,” and are
incorporated into the technical
specifications. Typical allowable
leakage rates are 0.1 percent of
containment volume per day for
pressurized water reactors (PWRs) and
one volume percent per day for boiling
water reactors (BWRS).

Test Frequency Requirements

Schedules for conducting
containment leakage-rate tests are
specified in Appendix J for both
preoperational and periodic tests.
Periodic leakage-rate test schedules are
as follows:

Type A Tests

(1) After the preoperational leakage-
rate test, a set of three Type A tests must
be performed at approximately equal
intervals during each 10-year service
period. The third test of each set must
be conducted when the plant is shut
down for the 10-year plant in-service
inspection.

(2) The performance of Type A tests
must be limited to periods when the
plant facility is nonoperational and
secured in the shutdown condition
under administrative control and in
accordance with the safety procedures
defined in the license.

(3) If any periodic Type A test fails to
meet the applicable acceptance criteria,
the test schedule applicable to
subsequent Type A tests will be
reviewed and approved by the
Commission. If two consecutive
periodic Type A tests fail to meet the
applicable acceptance criteria, a Type A
test must be performed at each plant
shutdown for refueling or
approximately every 18 months,
whichever occurs first, until two
consecutive Type A tests meet the
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acceptance criteria, after which time the
regular retest schedule may be resumed.

Type B Tests

(1) Except for airlocks, Type B tests
must be performed during reactor
shutdown for refueling, or other
convenient intervals, but in no case at
intervals greater than 2 years. If opened
following a Type A or B test,
containment penetrations subject to
Type B testing must be tested prior to
returning the reactor to an operating
mode requiring containment integrity.
For primary reactor containment
penetrations employing a continuous
leakage monitoring system, Type B tests,
except for tests of airlocks, may be
performed at every other reactor
shutdown for refueling but in no case at
intervals greater than 3 years.

(2) Airlocks must be tested prior to
initial fuel loading and at six-month
intervals thereafter. Airlocks opened
during periods when containment
integrity is not required by the plant’s
technical specifications must be tested
at the end of such periods. Airlocks
opened during periods when
containment integrity is required by the
plant’s technical specifications must be
tested within 3 days after being opened.
For airlock doors opened more
frequently than once every 3 days, the
airlock must be tested at least once
every 3 days during the period of
frequent openings. For airlock doors
having testable seals, testing the seals
fulfills the 3-day test requirement.
Airlock door-seal testing must not be
substituted for the 6-month test of the
entire airlock at not less than P, the
calculated peak containment pressure
related to the design basis accident.

Type C Tests

Type C tests must be performed
during each reactor shutdown for
refueling, but in no case at intervals
greater than 2 years.

There have been two amendments to
this Appendix since 1973. The first
amendment, published September 22,
1980 (45 FR 62789), modified the Type
B penetration test requirements to
conform to what had become accepted
practice through the granting of
exemptions. The second amendment,
published November 15, 1988 (53 FR
45890), incorporated the Mass Point
Statistical Analysis Technique as a
permissible alternative to the Total
Time and Point-to-Point techniques
specified in Appendix J.

International Experience

A combination of Type A tests and an
on-line monitoring (OLM) capability is
being actively pursued in Canada and

Europe, notably in France and Belgium,
and is currently being considered in
Sweden. OLM is used to identify a
“normal’”’ containment pressurization
pattern and to detect deviations from
that pattern. With on-line, low-pressure
testing, Hydro-Quebec’s Gentilly-2
station is able to monitor the change in
containment leaktightness between
Type A tests. The Belgians conduct a
leakage test using OLM during reactor
operation after each cold shutdown
longer than 15 days with the objective
of detecting gross leaks. The objective of
the Belgian approach to Type A testing
is to reduce the frequency and duration
of the tests. The Type A test is
conducted at a containment pressure
(Py) not less than half of the peak
pressure (0.5 Py). It is performed once
every 10 years. In France, containment
leaktightness is continuously monitored
during reactor operation in all of the
French PWR plants using the SEXTEN
system. It is also being evaluated by the
Swedes for their PWR units. Leaks may
be detected during the positive or
negative pressure periods in the
containment by evaluating the air mass
balance in the containment. Type A
tests are conducted at containment peak
pressure (loss-of-coolant accident
pressure) before initial plant startup,
during the first refueling, and thereafter
every 10 years unless a degradation in
containment leaktightness is detected.
In that case, tests are conducted more
frequently.

Further details of international
approaches to containment testing are
provided in NUREG-1493.

Advance Notices for Rulemaking

Over time, it has become apparent
that variations in plant design and
operation frequently make it difficult to
meet some of the requirements
contained in Appendix J because of its
prescriptive nature. Economic and
occupational exposure costs are directly
related to the frequency of containment
testing. Containment integrated leakage-
rate tests (Type A) preclude any other
reactor maintenance activities and thus
are on the critical path for return to
service from reactor outages. In addition
to the costs of the tests, integrated leak
tests impose the added burden of the
cost of replacement power.
Containment-penetration leak tests
(Type B and C) can be conducted during
reactor shutdowns in parallel with other
activities and thus tend to be less costly;
however, the large number of
penetrations impose a significant
burden on the utilities. Additionally,
risk assessments performed to date
indicate that the allowable leakage rate
from containments can be increased,

and that control of containment leakage
at the current low rates is not as risk
significant as previously assumed.23

In August of 1992, the NRC initiated
a rulemaking to modify Appendix J to
make it less prescriptive and more
performance-oriented. The Commission
also initiated a plan to relax the
allowable containment leakage rate used
to define performance standards for
containment tests. In the Federal
Register of January 27, 1993 (58 FR
6196), the NRC indicated the following
potential modifications to Appendix J of
10 CFR Part 50 would be considered:

(1) Increase allowable containment
leakage rates based on Safety Goals and
PRA technology (i.e., define a new
performance standard); and

(2) Modify Appendix J to be a
performance-based regulation:

A. Limit the revised rule to a new
regulatory objective. In order to ensure
the availability of the containment
during postulated accidents, licensees
should either:

(i) Test overall containment leakage at
intervals not longer than every 10 years,
and test pressure-containing or leakage-
limiting boundaries and containment
isolation valves on an interval based on
the performance history of the
equipment; or

(ii) Provide on-line (i.e., continuous)
monitoring of containment isolation
status.

B. Remove prescriptive requirements
from Appendix J and preserve useful
portions as guidance in an NRC
regulatory guide.

C. Endorse industry standards on:

(i) Guidance for calculating plant-
specific allowable leakage rates based
on new NRC performance standards;

(ii) Guidance on the conduct of
containment tests; and

(iii) Guidance for on-line monitoring
of containment isolation status.

D. Continue to accept compliance
with the current detailed requirements
in AppendixJ (i.e., licensees presently
in compliance with Appendix J will not
need to do anything if they do not wish
to change their practice).

2“Severe Accident Risks: An assessment for five
U. S. Nuclear Power Plants, Final Summary
Report.” NUREG-1150, December 1990. Copies of
NUREGs may be purchased from the
Superintendent of Documents, U.S. Government
Printing Office, P. O. Box 37082, Washington, DC
20013/7082. Copies are also available from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161. A copy is
available for inspection and/or copying in the NRC
Public Document Room, 2120 L Street, NW. (Lower
Level), Washington, DC.

3“Performance-Based Containment Leak Test
Program,” NUREG-1493, July 1995.
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A public workshop on the subject was
held by the NRC on April 27 and 28,
1993.4

February 1995 Proposed Revision

Based on several advance notices for
rulemaking and significant public
comment and discussion, evaluation of
risks and costs, and consideration of
which modifications have become
feasible and practical, in the February
21, 1995, Federal Register the NRC
proposed two phases for modifications
of requirements to containment leakage
testing. The first phase allowed leakage-
rate testing intervals to be based on the
performance of the containment system
structures and components. The second
phase will further examine the needed
requirements of the containment
function (i.e. structural and leak-tight
integrity of containment system
structures and components, and
prevention of inadvertent bypass), and
include consideration of the potential
for on-line monitoring of containment
integrity to verify certain functions.
Public comments were solicited to guide
this future work.

The February 21, 1995, proposed rule
applies to all NRC licensees who
operate light-water-cooled power
reactors. The proposed rule allows
licensees the option of continuing to
comply with the current Appendix J or
to adopt the new performance-based
standards.

The NRC'’s analyses are based upon
the insight gained through the use of
probabilistic risk assessment techniques
and the significant data base of
practical, hands-on operating
experience gained since Appendix J was
promulgated in 1973. This operating
experience provides solid evidence of
the activities necessary to conduct
Appendix J testing, and the costs of
those activities both in monetary terms
and occupational radiation exposure.

The proposed rule is based on
analytical efforts documented in
NUREG-1493 which, like NUREG-1150,
confirms previous observations of
insensitivity of population risks from
severe reactor accidents to containment
leakage rates.

The current Appendix J requirements
continue to achieve the regulatory
criterion of assuring an essentially leak-
tight boundary between the power
reactor system and the external
environment (General Design Criterion
16). Costs associated with complying
with current Appendix J requirements
are estimated to be $165,000 for a

4*Workshop on Program for Elimination of
Requirements Marginal to Safety,” NUREG/CP—
0129, September 1994.

complete battery of Type B/C tests and
$1,890,000 for Type A tests. Over the
average reactor’s remaining lifetime of
20 years, the present value of all
remaining containment leakage testing
at a 5 percent discount rate is estimated
to be about $7 million per reactor.
Estimates of the remaining industry-
wide costs of implementing current
Appendix J requirements ranged from
$720 to $1,080 million, approximately
75 percent of which could be averted
with a performance-based rule.

The Regulatory Analysis for the
proposed rule finds that by allowing
requirements to remain in effect with
marginal impact on safety, but which
impose a significant cost on licensees, is
to have missed an opportunity to
improve regulatory coherence and to
focus NRC'’s regulations to areas where
the return in terms of added public
safety is higher.

Specific alternatives for modifying the
current Appendix J were identified by
the public in response to the NRC’s
Federal Register notice published on
January 27, 1993 (58 FR 6196). Those
whose characteristics matched the
NRC'’s established criteria for the
marginal to safety program were
selected for further review.

Modifications of Advance NRC Proposal

Allowable Leakage Rate

The NRC had initially planned to
establish, by rulemaking, a risk-based
allowable leakage rate commensurate
with its significance to total public risk.
Specific findings from NUREG-1493 on
the allowable leakage rate include:

1. Allowable leakage could be
increased approximately two orders of
magnitude (100-200 fold) with marginal
impact on population dose estimates
from reactor accidents.

2. Calculated risks to individuals are
several orders of magnitude below the
NRC'’s Safety Goals for all reactors
considered.

3. Increases in the allowable leakage
rate are estimated to have a negligible
impact on occupational exposure.

Relaxing the allowable leakage rate is
estimated to reduce future industry
testing costs by $50 to $110 million, a
10 percent decrease in overall leakage-
rate testing costs.

A risk-based allowable leakage rate
would be based on an evaluation, using
PRA, of the sensitivity and significance
of containment leakage to risk, and the
determination of an appropriate
containment leakage limit
commensurate with its significance to
the risk to the public and plant control-
room operators. However, this would
have entailed a major change in policy

and restructuring of the current
licensing basis and a more complete
understanding of the uncertainties
associated with the threat of severe
accidents to the containment, and
therefore, the NRC planned to develop
a modification of the performance
standard (allowable leakage level) in the
second phase separate from
modifications of testing requirements.
This modification would be part of a
broader effort to further examine the
risk significance of various attributes of
containment performance, i.e.,
structural and leak-tight integrity of
containment-system structures and
components, and inadvertent bypass.

On-Line Monitoring (OLM) Systems

Currently, there is no NRC
requirement for systems which
continuously monitor the containment
to detect unintentional breaches of
containment integrity.

Studies discussed in NUREG-1493,
“Performance-Based Containment Leak
Test Program,” found that, based on
operating experience, OLM would not
significantly reduce the risk to the
public from nuclear plant operation
and, thus, could not be justified solely
on the basis of risk-based
considerations. Specific findings
include:

1. Existing continuous monitoring
methods appear technically capable of
detecting leaks in reactor containments
within 1 day to several weeks. OLM
systems are in use or planned in several
European countries and Canada.

2. OLM systems are capable of
detecting leaks only in systems that are
open to the containment atmosphere
during normal operation (approximately
10 percent of the mechanical
penetrations).

3. The technical and administrative
objectives of OLM systems and Type A
tests are different.

4. OLM could not be considered as a
complete replacement for Type A tests
because it cannot challenge the
structural and leak-tight integrity of the
containment system at elevated
pressures.

5. Analysis of the history of operating
experience indicated a limited need for,
and benefit of, OLM in the U.S.

Although OLM can not be justified
solely based on risk considerations, a
plant already possessing such a system
has a greater assurance of achieving
certain attributes of containment
integrity. Therefore, OLM systems could
contribute towards an overall leakage-
monitoring scheme. Some capability for
on-line monitoring already exists as a
byproduct of specific containment
designs. For example, licensees with
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inerted BWR containments, or
subatmospheric PWR containments,
could possibly detect gross leakages that
develop during normal operation.

Given that the application of on-line
monitoring is specific to containment
design, and generic application can not
be justified solely on risk
considerations, the NRC did not propose
a requirement for OLMs. However,
licensees with such a capability (e.g.
inerted BWR containments, and
subatmospheric PWR containments)
were encouraged to propose plant-
specific application of such a capability,
and to take credit for any added
assurance of containment integrity
provided by such a system compared to
other testing methods. The NRC
proposed to reconsider the role of OLM
in the second phase of modifications in
this area along with the allowable
leakage rate.

Proposed Modification of Type A, B,
and C Test Intervals

In the February 1995 proposed rule,
the NRC proposed a new risk-based
regulation based on the performance
history of components (containment,
penetrations, valves) as the means to
justify an increase in the interval for
Type A, B, and C tests. The revised
regulation requires tests to be conducted
on an interval based on the performance
of the containment structure,
penetrations and valves without
specifying the interval in the regulation.
Currently, three Type A tests are
conducted in every 10 year period. Type
B (except airlocks, which are tested
more frequently) and C tests are
conducted on a frequency not to exceed
2 years.

The NRC proposed to base the
frequency of Type A tests (ILRTSs) on the
historical performance of the overall
containment system. Specific findings
documented in NUREG-1493 that
justify the proposal include:

1. The fraction of leakages detected
only by ILRTs is small, on the order of
a few percent.

2. Reducing the frequency of ILRT
testing from 3 every 10 years to 1 every
10 years leads to a marginal increase in
risk.

3. ILRTs also test the strength of the
containment structure. No alternative to
ILRTs has been identified to provide
assurance that the containment
structure would meet allowable leakage
rates during design-basis accidents.

4. At a frequency of 1 test every 10
years, industry-wide occupational
exposure would be reduced by 0.087
person-sievert (8.7 person-rem) per year.

Based on specific, detailed analyses of
data from the North Anna and Grand

Gulf nuclear power plants, and data
from twenty-two nuclear plants (see
NUREG-1493), performance-based
alternatives to current LLRT methods
are feasible with marginal impact on
risk. Specific findings include:

1. Type B and C tests are capable of
detecting over 97 percent of
containment leakages.

2. Of the 97 percent, virtually all
leakages are identified by LLRTSs of
containment isolation valves (Type C
tests).

3. Based on the detailed evaluation of
the experience of a single two-unit
station, no correlation of failures with
type of valve or plant service could be
found.

4. For the 20 years of remaining
operations, changing the Type B/C test
frequency to once every 5 years for
good-performing components is
estimated to reduce industry-wide
occupational radiation exposure by 0.72
person-sievert (72 person-rem) per year.
If 20-year license extension is assumed,
the estimate is 0.75 person-sievert (75
person-rem) per year.

Future industry testing costs are
reduced by approximately $330 to $660
million if ILRT tests are conducted once
every 10 years rather than the current 3
per 10 years. ILRT savings represent
about 65 percent of the remaining costs
of current Appendix J requirements.
Performance-based LLRT alternatives
are estimated to reduce future industry
testing costs by $40 million to $55
million. LLRT savings represent about 5
percent of the total remaining costs of
Appendix ] testing.

Therefore, based on the risks and
costs evaluated, and other
considerations discussed above, a
performance-based Appendix J was
proposed which encompassed the
following principles, which differ
moderately from those first described in
the Federal Register (January 27, 1993
58 FR 6197).

General (1) Make Appendix J less
prescriptive and more performance-
oriented; (2) Move details of Appendix
J tests to a regulatory guide as guidance;
(3) Endorse in a regulatory guide the
industry guideline (NEI 94-01) on the
conduct of containment tests (The
methods for testing are contained in an
industry standard (ANSI/ANS 56.8—
1994) which is referenced in the NEI
guideline); and (4) Allow voluntary
adoption of the new regulation, i.e.,
current detailed requirements in
Appendix J will continue to be
acceptable for compliance with the
modified rule.

Leakage Limits Acknowledge the less
risk-significant nature of allowable

containment leakage but pursue its
modification as a separate action.

Type A Test Interval (1) Based on the
limited value of integrated leakage-rate
tests (ILRTS) in detecting significant
leakages from penetrations and isolation
valves, establish the test interval based
on the performance of the containment
system structure; (2) The performance
criterion of the test will continue to be
the allowable leakage rate (La); (3) The
industry guideline allows extension of
the Type A test interval to once every
10 years based on satisfactory
performance of two previous tests,
inclusive of the pre-operational ILRT;
(4) In the regulatory guide, the NRC
takes exception to industry guidance for
the extension of the interval of the
general visual inspection of the
containment system, and limits the
interval to 3 times every 10 years, in
accordance with current practice.

Type B & C Test Interval (1) Allow
local leakage-rate test (LLRTSs) intervals
to be established based on the
performance history of each component;
(2) The performance criterion for the
tests will continue to be the allowable
leakage rate (La); (3) Specific
performance factors for establishing
extended test intervals (up to 10 years
for Type B components, and 5 years for
Type C components) are contained in
the regulatory guide and industry
guideline. In the regulatory guide, the
NRC has taken exception to the NEI
guideline allowing the extension of
Type C test intervals up to 10 years, and
limits such extensions to 5 years.

Summary of Public Comments

Twenty-six letters were received that
addressed the policy, technical, and cost
aspects of the proposed rulemaking,
including the nine questions posed by
the NRC in the February 21, 1995
proposed rule. All comments, including
the ones received by the NRC after the
deadline were considered. The
commenters included 4 private citizens,
1 public interest group, 18 utilities, 1
nuclear utility industry group, 1 State
regulatory agency, and 1 foreign
regulator.

Although the proposed rule did not
generate a significant number of public
comments, the commenters did align
themselves into two distinct groups:
those who supported publishing the
rule and those against. Those who
supported publishing the rule comprise
the vast majority of the commenters (22)
and included the Nuclear Energy
Institute (NEI), which represents the
nuclear utility licensees, eighteen
individual nuclear power plant licensee
respondents, a Spanish regulatory
authority and two private citizens (Mr.
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Hill and Mr. Barkley). This group is very
supportive of the Commission’s risk-
based regulatory program, and supports
proceeding with the rule in an
expeditious manner, despite having
reservations about three specific
provisions. The issues of most concern
to this group are: (1) Licensee
commitments to certain requirements of
the regulatory guide implementing
Appendix ] testing via use of the
technical specifications (industry would
prefer using a plant’s final safety
analysis report); (2) requirements to
conduct visual internal and external
inspections of the containment on a
frequency of 3 times per 10 years
(industry would prefer once per 10
years to coincide with Type A tests); (3)
making Option B of the proposed rule
mandatory (industry would prefer to
retain the optional feature); and (4) Type
C test frequency (industry would prefer
a 10-year test interval for certain Type

C valves). Industry supports a future
rulemaking to increase the allowable
leakage rate.

Two private citizens (Mr. Arndt and
Dr. Reytblatt) are opposed to the
proposed rule. The issues of most
concern to these citizens are: (1) Type
A test frequency (Mr. Arndt would
prefer that frequencies be held at
current levels); (2) Type A test
methodology (Dr. Reytblatt wants to halt
Type A testing until the test accuracy is
improved); (3) Type C test frequencies
(Mr. Arndt believes the existing
database does not support 10-year test
intervals, and suggests 5-years as an
upper limit at the present time); and (4)
Leakage rate (a future rulemaking to
increase the allowable leakage rate
should not be undertaken).

Two organizations are opposed to the
proposed rule. The Bureau of Nuclear
Engineering of the state of New Jersey
and the Ohio Citizens for Responsible
Energy (OCRE, represented by Ms.
Hiatt), a public interest group, expressed
skepticism in the risk-based approach to
regulation as embodied in the
philosophy of the Marginal-to-Safety
Program. The issues of most concern to
this group are that: (1) Increases in
public risk are not acceptable, no matter
how marginal; and (2) A future
rulemaking to increase the allowable
leakage rate should not be undertaken.

NRC Position. With respect to the
areas of disagreement between the NRC
and those who generally support the
proposed rule, no new information has
been provided in the public comments
that was not already addressed in
ongoing dialogue. Accordingly, the NRC
has not made any substantive changes to
its proposed regulation. Specifically, the
NRC has retained: (1) Its position of

requiring the use of technical
specifications; (2) The intervals
established for visual examinations of
containment; and (3) The 5-year Type C
test interval.

With respect to the optional feature of
the rule, the NRC agrees with the
industry and has retained this feature.
With respect to Mr. Arndt and Dr.
Reytblatt, the NRC agrees in part with
Mr. Arndt and has decided not to alter
the LLRT test interval as noted in item
(3). The other issues raised by Mr. Arndt
and Dr. Reytblatt contain no information
that has not been considered previously
in a public forum. Therefore, the NRC
has decided to make no substantive
changes to its proposed rule as a result
of the issues raised. With respect to the
two organizations opposed to the
proposed rule (OCRE and the NJ Bureau
of Nuclear Engineering), neither has
provided new information or a
compelling reason to abandon the risk-
based approach to regulation.

In its preliminary criteria for
developing performance-based
regulations, the NRC identified several
issues to be addressed by the
rulemaking process as a measure of the
viability of the revised rule. These
issues were addressed in the proposed
rule and the NRC sought further public
input on them. Comments were received
on these topics in addition to other
areas of interest to the public. The
following is a summary of comments
received on these issues and areas, and
NRC’s response. A complete discussion
of all comments is included in the
Public Comment Resolution Document.s

1. Can the new rule and its
implementation yield an equivalent
level of, or would it only have a
marginal impact on safety?

Twenty-four commenters addressed
this issue, offering a wide variety of
opinions. Twenty commenters believe
that implementation of the proposed
rule will provide an equivalent level of
safety to that provided by the current
rule. A majority of commenters,
representing for the most part nuclear
utilities, believe that the proposed
regulation will reduce the testing
burden currently imposed on the
nuclear industry, and will result in
more efficient use of utility resources,
while ensuring the health and safety of
the public. They believe that the
practical experience gained from more
than 1,500 reactor-years of commercial
nuclear power-plant operation provides

5Copies are available for inspection or copying
for a fee from the NRC Public Document Room at
2120 L Street NW., Washington, DC; the PDR’s
mailing address is Mail Stop LL-6, Washington, DC
20555; telephone (202) 634-3273; fax (202) 634—
3343.

an appropriate basis to adjust the
Appendix J testing intervals which were
established over 20 years ago on the
basis of engineering judgment. Further,
these commenters believe that a
significant reduction in occupational
exposures can be achieved with reduced
testing frequency.

Mr. E. Gunter Arndt, a private citizen,
believes that the NRC has neither
sufficient objective data nor perspective
to justify increasing containment
leakage rates, decreasing test
frequencies, relaxing testing criteria,
and reducing containment-system
maintenance standards. Dr. Reytblatt, a
private citizen, believes that Type A
testing must be immediately suspended
because the current testing methodology
is flawed. Mr. Kent W. Tosch, Manager
of New Jersey’s Bureau of Nuclear
Engineering, points out that the
containment is an extremely important
barrier to a release of radioactivity, but
the philosophy reflected in this
rulemaking is that this barrier can be
allowed to become less reliable, even
when some nuclear plants are showing
signs of aging. Ms. Susan L. Hiatt,
Director of Ohio Citizens for
Responsible Energy, notes that relaxing
the frequency of Appendix J tests leads
to an increase in overall reactor risk of
approximately 2 percent and, while the
NRC may deem this to be marginal, it
nonetheless is an increase in risk.

The NRC believes it has collected
sufficient subjective and independent
data to conduct its risk analysis.
Detailed data from two independent
power plants, representing four units,
data supplied by the NEI representing
approximately 30 additional units, and
approximately 180 ILRT and licensee
event reports were analyzed. These data
produced consistent results. Dr.
Reytblatt’s views, while technically
correct, have been opposed by several
technically competent organizations
including the American National
Standards Institute, and Oak Ridge
National Laboratory because the
improvements he suggests will have an
insignificant effect on measured
containment leakage rates in practice
and thus have no safety significance.
The NRC believes there has been ample
opportunity for public discussion of the
basis for the Appendix J revisions.

Based on the foregoing, the NRC
reaffirms its prior conclusion (stated in
the February 21, 1995, Federal Register
notice) that its safety objective for
containment integrity can be maintained
while at the same time reducing the
burden on licensees. Additionally, the
final rule provides a greater level of
worker safety than that provided by the
previous rule.
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2. Can the regulatory/safety objective
(qualitative or quantitative) be
established in an objective manner to
allow a common understanding between
licensees and the NRC on how the
performance or results will be measured
or judged?

To avoid repetition, the NRC
incorporated responses to this question
with those of Question 3.

3. Can the regulation and
implementation documents be
developed in such a manner that they
can be objectively and consistently
inspected and enforced against?

Approximately 20 commenters
expressed opinions on Questions #2 and
#3. The majority of the commenters
believe that regulatory/safety objectives
can be established objectively, and can
be consistently enforced, although
opinions differ on the optimum
enforcement mechanism. Mr. Fernando
Robledo of the Spanish nuclear
regulatory agency states that the use of
probabilistic risk assessment in the
regulatory process provides a more
realistic and objective assessment of
nuclear safety, and thus supports its
increased use in the regulatory process.
The NEI believes the use of technical
specifications for inspection and
enforcement is neither necessary nor
warranted and that, rather than a
licensee commitment in the plant
technical specification, future licensee
commitments to implement Option B
should be provided by documentation
in the updated Final Safety Analysis
Report.

To assist in the common
understanding of new methods of
establishing Type A, B, and C test
frequencies between the NRC and power
reactor licensees, the NRC has had
ongoing discussions with licensees.
These discussions included
participation in workshops designed to
elicit a common understanding. Also,
the NRC wishes to retain the current
practice which requires its review and
approval of changes to Appendix J
performance limits and surveillance
requirements. Therefore, the NRC has
required that the regulatory guide
should be specified in the technical
specifications, an approach not
inconsistent with the Commission’s
policy on technical specifications.

Based on the foregoing, the NRC
reaffirms its prior conclusion (stated in
the February 21, 1995, proposed rule)
that it expects that its activities to date,
the review and endorsement of a
industry guideline in a regulatory guide,
and the general reference of the
regulatory guide in plant technical
specifications, will provide a common

understanding on the measures of
compliance.

4. Should the proposed revision be
made even less prescriptive?

Except for Mr. Hill and Mr. Barkley,
commenters did not explicitly address
this question, which was directed at the
possibility of reducing, even further, the
testing frequency of ILRTs based on the
fact that there does seem to be a strong
statistical link between passing or
failing successive ILRTs. Mr. Hill
believes that there is no need to make
the rule less prescriptive, and it may be
inferred that is no desire on the part of
industry to further increase the testing
interval between ILRTSs or to eliminate
them completely. Richard Barkley,
although strongly supporting an
adjustment to the frequency of Type A
testing to once every 10 years, also
discourages the NRC from adopting a
Type A surveillance interval any longer
than 10 years because of aging
considerations.

The NRC has decided, in general, to
maintain the present level of
prescriptiveness in the proposed rule
and, in particular, to not decrease
further the test frequency for ILRTs. The
NRC'’s position is guided by the desire
to maintain some conservatism to
address uncertainties and adopt an
evolutionary approach wherein
incentives remain for good performance.

5. Should the proposed revisions be
made mandatory?

To avoid repetition, the NRC
incorporated responses to this question
with those of Question 7.

6. Was the definition of “‘backfit” in
§50.109(a)(1) intended to encompass
rulemakings of the type represented by
this proposed rule?

To avoid repetition, the NRC
incorporated responses to this question
with those of Question 7.

7. Is it appropriate for the
Commission to waive the applicability
of the Backfit Rule?

The majority of the 20 commenters
believe that compliance with the
performance-based Appendix J program
should not be made mandatory. The NEI
believes that rulemakings that provide
relief from a current regulation but
would also contain one or more new
requirements (as is the case here) would
be subject to the backfit rule. These
commenters believe that application of
the backfit rule would be necessary
before the NRC could promulgate the
performance-based Appendix J program
as a requirement, believing some
licensees might select, for reasons of
cost, to continue to comply with the
existing Appendix J.

The majority of commenters believe
that the backfit rule would apply and

should not be waived. Several utilities
have no objection to waiving a backfit
analysis when clear relief is available,
but are concerned with the generic
implications of waiving the
applicability of the backfit rule. The NEI
believes that while the proposed
Appendix J revisions would provide
much needed performance-based
improvements to the existing Appendix
J, it would also impose new
requirements; thus, the proposed rule
constitutes a backfit. Further, this
commenter believes that, as a matter of
administrative law, an agency lacks
authority to depart from its own rules,
thus, it cannot waive its own
regulations.

The NRC believes that if the rule were
made mandatory, all licensees would
incur costs setting up the procedures for
implementing the rule’s requirements
following the guidance provided in the
regulatory guide and the NEI guidance
document. For those utilities whose
circumstances (e.g., remaining plant
life) would lead them to follow the
current Appendix J, costs would be
incurred with no additional benefit.
Thus, the NRC agrees with the opinions
expressed by the NEI and has decided
to retain the proposed rule in its present
form, which provides a non-mandatory
alternative to the current AppendixJ
requirements. Because the NRC has
decided to retain the optional feature of
the proposed rule, the question of
backfit is not addressed.

8. Should NRC pursue a fundamental
modification of its regulations in this
area by establishing an allowable
leakage rate based on risk analysis (as
presented in draft NUREG-1493,
Chapter 5), as compared to the current
practice of using deterministic design
basis accidents and dose guidelines
contained in 10 CFR Part 100; or should
the NRC modify the allowable leakage
rate within the current licensing basis
by revising source terms and updating
regulatory guides (R.G.s 1.3 and 1.4)6
for calculating doses to the public?
What are the advantages and
disadvantages of the two approaches?
What are some other considerations
than risk to public, e.g., plant control
room habitability, that might limit the
allowable leakage rate?

The 20 commenters who responded to
this question consist predominantly of
the utilities endorsing the NEI position.
These respondents encourages the NRC

6Copies may be purchased at current rates from
the Superintendent of Documents, U.S. Government
Printing Office, P.O. Box 37082, Washington, DC
20402-9328 (telephone 202-512-2249 or 202-512—
2171); or from the National Technical Information
Service by writing NTIS at Port Royal Road,
Springfield, VA 22161.
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to pursue a rulemaking to alter
allowable leakage rates using risk-based
analysis, believing that a firm technical
basis exists for relaxing leakage rates up
to two orders of magnitude with only a
marginal impact on population risk
estimates. It was also suggested that a
review of the present source terms, dose
projection models, and associated
assumptions against the revised source
terms and dose methodologies should
also be performed to determine if relief
can be achieved while assuring public
health and safety. Three commenters
discouraged the NRC from relaxing
containment leakage rates ranging from
the opinion that little benefit would
result (Mr. E. Gunter Arndt) to an
unequivocal belief that such a move
would violate a plant’s licensing basis
by eliminating the protection provided
for the nearest public individual by the
10 CFR Part 100 siting criteria (Ms. S.
Hiatt). Ms. Susan Hiatt, representing the
Ohio Citizens for Responsible Energy,
believes that containment leak rates
should be periodically reexamined, not
for the purpose of relaxing them, but to
determine whether they should be made
more stringent given increasing
population density around operating
nuclear power plants.

The NRC has decided to continue to
pursue further reductions in regulatory
burden with marginal impacts on safety
and will address the complexities noted
in the public comments in its future
efforts to relax the allowable leakage
rate.

9. If the allowable leakage rate is
increased, could on-line monitoring of
containment integrity replace other
current containment tests? Could the
results of the on-line monitoring be used
to establish a new performance basis for
containment integrity involving less
stringent reporting requirements if there
is high assurance there are no large
leakage paths in containment (> 1 in.
diameter).

The 18 commenters who responded to
this question consist of the NEI and the
utilities endorsing the NEI position, and
Mr. Richard Barkley. The commenters
do not believe that on-line monitoring
(OLM) of containment integrity can
replace many of the current
containment tests, and state that OLM
systems have very limited abilities to
identify breaches in containment
integrity. In the experience of Mr.
Barkley, such systems add unnecessary
plant complexity and cost.

The NRC acknowledges the public
comments rendered and will be guided
by them in decisions yet to be made
regarding the Phase 2 effort.

10. Are there any other regulatory
approaches and technical methods by

which the NRC can adopt a complete
performance and risk basis to its
regulations for containment leak-tight
integrity? What are some of the
attributes for performance, and what
risk-based methods can be used to
analyze these attributes?

The NEI, speaking for all other
utilities, addressed this question by
stating that it had not conducted any
analyses to determine whether any other
regulatory approaches and technical
methods by which the NRC can adopt
a complete performance and risk basis
to its regulations for containment leak-
tight integrity.

11. Rulemaking Documents.

Seventeen commenters expressed
opinions about NRC's regulatory policy
decisions and/or specific language in
the rule or its supporting documents.
Mr. Hill believes that the NRC’s and the
NEI’'s guidance documents are not
developed to the point of establishing a
common understanding of how to meet
NRC'’s regulatory and safety objectives
(e.g., while NEI 94-01 contains a lot of
information and solid guidance, it also
contains inconsistencies, contradictions
and unclear passages). The NEI, whose
comments were endorsed by most
responding licensees, proposed
modifications to several of the
rulemaking documents, including the
Federal Register notice and its own
guidance document.

The NRC has amended its rule and
accepts most of the revisions to the
implementing documents to clarify
language and achieve consistency
between the rulemaking documents.

12. Technical Issues.

Testing Frequency

Twenty-four commenters expressed
opinions on test frequency, the majority
were supportive of 10-year intervals for
both Types A, B and C tests. Regarding
ILRTs, the Nuclear Energy Institute,
several individual utilities, and Mr.
Howard Hill expressed views that the
proposed rule provides an acceptable
testing frequency for ILRTSs. Mr.
Fernando Robledo, of the Spanish
nuclear regulatory agency, believes that
10 years is too long a time interval
between Type A containment tests. Mr.
E. Gunter Arndt’s view is that a
preoperational test should not count as
one of the two successful ILRT tests
required to go to a 10-year test interval
because preoperational conditions are
not at all representative of operating
conditions. The citizens’ group, Ohio
Citizens for Responsible Energy,
believes the frequency of containment
leak-rate testing should remain
unchanged from the current practice.

Several commenters also expressed
opinions on the NRC’s position on LLRT
testing frequency. Mr. Fernando
Robledo, while agreeing in general with
the test frequency for type B and C tests
proposed in the draft regulatory guide,
believes that certain mechanical
penetrations particularly important for
plant safety should be leak tested every
24 months. Mr. E. Gunter Arndt’s view
is that the testing history of
penetrations, and especially of valves,
does not support leaving them untested
for 10 years and suggested that an upper
limit should be once every 5 years. One
utility in particular, and the Nuclear
Energy Institute in general believe that
the NRC does not go far enough in citing
that several sets of data justify 10-year
LLRT intervals. In contrast, Mr. Richard
Barkley, who also endorses Type B & C
testing frequency based on performance,
strongly supports the NRC’s proposal to
prohibit the adoption of Type C
surveillance intervals longer than 60
months.

In establishing the 5-year test interval
for LLRTs, the NRC has designed a
cautious, evolutionary approach as data
are compiled to minimize the
uncertainty now believed to exist with
respect to LLRT data. The NRC’s
judgment, based on risk assessment and
deterministic analysis, continues to be
that the limited database on
unquantified leakages and common
mode and repetitive failures introduces
significant uncertainties into the
probabilistic risk analysis. The NRC will
be open to submittals from licensees as
more performance-based data are
developed. The extension of LLRT test
interval to 5 years is a prudent first step.
By allowing a 25 percent margin in
testing frequency requirements, the NRC
has provided the flexibility to
accommodate longer fuel cycles. With
respect to the 10-year interval for ILRTSs,
the NRC believes its technical support
document (NUREG-1493) is persuasive
by demonstrating that testing intervals
could be increased up to once every 20
years with an imperceptible increase in
risk, using actual ILRT data which
accounted for random and plant-specific
failures and plant aging effects.

Based on the foregoing discussion, the
NRC has decided to retain the 60-month
Type C test interval and the 120-month
interval for Type A and B tests. In
response to public comments, the NRC
has revised the regulatory guide to limit
the extension of test intervals for main
steam and feedwater isolation valves in
BWRs, and containment purge and vent
valves in PWRs and BWRs beyond 30
months given their operating experience
and/or safety significance.
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Test Pressures

Two commenters expressed opinions
on the magnitude of the pressures used
in conducting Type A leakage tests.
Northern States Power Company
believes that Type A testing at full
pressure is unnecessary and believes
that visual inspection coupled with a
reduced pressure test will adequately
assure that the containment structural
members are leak-tight, especially since
reduced pressure Type A tests are
legally acceptable tests as prescribed in
the current 10 CFR Part 50, Appendix J.
Mr. E. Gunter Arndt states that while
Type A tests performed at reduced
pressure rather than peak accident
pressure are economically advantageous
to the industry, the results of these tests
are not necessarily indicative of leakage
rates during accidents.

The NRC believes that extrapolating
low pressure leakage-test results to full
pressure leakage-test results has turned
out to be unsuccessful. The NRC
believes that the peak calculated
accident pressure: (1) Is consistent with
the typical practice for NRC staff
evaluations of accident pressure for the
first 24 hours in accordance with
Regulatory Guides 1.3 and 1.4; (2)
Provides at least a nominal check for
gross leak paths which might exist at
high test pressures, but not at low test
pressures; and (3) Directly represents
technical specification leakage-rate
limits, and provides greater confidence
in containment system leak-tight
integrity.

Based on the foregoing, the NRC has
decided to retain the calculated design
basis loss-of-coolant accident peak
pressure as the ILRT test pressure.

Containment Inservice Visual
Inspection

Eighteen commenters expressed
opinions on this issue. The NEI and
most utilities oppose the NRC’s
proposal to require visual examination
of containment be performed 3 times
every 10 years. These commenters
suggest that this issue be taken up in a
parallel rulemaking.

The NRC finds the industry’s
arguments for relaxing the frequency of
containment visual inspections to be
unpersuasive. Because the visual
examination is not integral to the ILRT
(i.e., may be performed independently)
and because the NRC sees benefits to the
early detection of unknown aging
mechanisms which may be active, the
NRC considers it prudent to conduct
visual inspections on a frequency
greater than the ILRT. Further, the NRC
believes it is inappropriate to defer a
requirement pertaining to containment

structural integrity to an ongoing
rulemaking to incorporate ASME
Section XI, IWE and IWL until its form
and substance is finalized.

Based on the foregoing, the NRC has
decided to retain its frequency for the
inservice visual inspection.

Reporting Requirements

Only one comment was received on
this issue. Dr. Z. Reytblatt noted that the
proposed rule’s reporting requirements
consist only of a cover letter to the NRC
and suggested this is intended to
conceal information from the public. Dr.
Reytblatt suggests that utilities should
be required to submit all computer files
related to testing to the NRC
immediately after the tests have been
completed to prevent their alteration or
destruction.

It is not the intent of the NRC’s
reporting requirements to conceal
information from the public; if tests fail,
the information is required to be
reported to the NRC, and the NRC will
make such data available to the public.
The NRC has decided to retain its
reporting requirements as stated in the
proposed rule.

Modifications to the Proposed Rule in
Response to Public Comments

The NRC has decided to amend its
proposed rule and its implementing
documents to clarify language. The NRC
has concluded that its regulatory
analysis and its technical support
document, NUREG-1493, do not require
corrections to its technical or cost
analyses or its findings. Modifications to
all documents will be restricted to
clarifications and enhancements to
assist in communications with the
reader, specifically in areas discussed in
the public comments.

The proposed rule has been modified
by changing ‘““Acceptance criteria” to
“Performance criteria’ in Section I,
Definitions, and various conforming text
changes to reflect consistent use of that
term. Other similar redundant terms in
the proposed rule, e.g. goals, have been
deleted to establish clear and concise
language in the rule.

Specific changes to the draft
regulatory guide, Section C, Regulatory
Position, include (1) in paragraph
number 2, the inclusion of the rationale
for denying the ““3 refueling cycle”
change requested in the public
comments; (2) the inclusion of a new
paragraph number 4, taking exception to
the NEI Industry Guideline, Section
10.2.3.3, which provides guidance that
an as-found Type C test or an alternative
test or analysis (emphasis added) shall
be performed prior to any maintenance,
repair, modification, or adjustment

activity if it could affect a valve’s leak-
tightness. ““Alternate test or analysis”
are not endorsed as appropriate
substitutes for an as-found test, since
the latter provides clear and objective
evidence of performance of isolation
components; and (3) limitation of the
extension of test intervals for main
steam and feedwater isolation valves in
BWRs, and containment purge and vent
valves in PWRs and BWRs beyond 30
months given their operating experience
and/or safety significance.

Regulatory Guide; Issuance,
Availability

The Nuclear Regulatory Commission
has issued a new guide in its Regulatory
Guide Series. This series has been
developed to describe and make
available to the public such information
as methods acceptable to the NRC staff
for implementing specific parts of the
Commission’s regulations, techniques
used by the staff in evaluating specific
problems or postulated accidents, and
data needed by the staff in its review of
applications for permits and licenses.

Regulatory Guide 1.163,
“Performance-Based Containment
Leakage-Test Program,” endorses an
industry standard which contains
guidance on an acceptable performance-
based leakage-test program, leakage rate
test methods, procedures, and analyses
that may be used to implement the final
regulation published in this notice.

Comments and suggestions in
connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time. Written
comments may be submitted to the
Rules Review and Directives Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
The NRC staff’s response to public
comments received on the draft version
of this guide (DG-1037, issued in
February 1995) are available for
inspection or copying for a fee in the
NRC Public Document Room, 2120 L
Street NW., Washington, DC.

Regulatory guides are available for
inspection at the Commission’s Public
Document Room, 2120 L Street NW.,
Washington, DC. Single copies of
regulatory guides may be obtained free
of charge by writing the Office of
Administration, Attention: Distribution
and Services Section, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555—-0001; or by fax at (301) 415—
2260. Issued guides may also be
purchased from the National Technical
Information Service on a standing order
basis. Details on this service may be
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obtained by writing NTIS, 5285 Port
Royal Road, Springfield, VA 22161.
Regulatory guides are not copyrighted,
and Commission approval is not
required to reproduce them.

Implementation

The proposed Option B to Appendix
Jwill become effective 30 days after
publication. At any time thereafter, a
licensee or applicant may notify the
NRC of its desire to perform
containment leakage-rate testing
according to Option B. Accompanying
this notification, a licensee must submit
proposed technical specifications
changes which would eliminate those
technical specifications which
implement the current rule and propose
a new technical specification
referencing the NRC regulatory guide or,
if the licensee desires, an alternative
implementation guidance.
Implementation must await NRC review
and approval of the licensee’s proposal.
The NRC anticipates that a generic
communication will be issued shortly
which will provide the implementation
procedure to all power reactor licensees.

Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment, and
therefore an environmental impact
statement is not required. There will be
a marginal radiological environmental
impact offsite, and the occupational
exposure onsite is expected to decrease
by about 0.8 person-rem per year of
plant operation for plant personnel if
licensees adopt the performance-based
testing scheme provided in the revised
regulation. Alternatives to issuing this
revision of the regulation were
considered. One alternative would also
entail complex revisions to other NRC
regulations and therefore the NRC has
decided to pursue it separately in the
future. A third alternative would add
regulatory burden without a
commensurate safety benefit and
therefore was found not to be
acceptable. The environmental
assessment is available for inspection or
copying for a fee in the NRC Public
Document Room, 2120 L Street NW,
(Lower Level), Washington, DC; the
PDR’s mailing address is Mail Stop LL—
6, Washington, DC 20555; phone (202)
634-3273; fax (202) 634-3343.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). These
requirements were approved by the
Office of Management and Budget,
approval number 3150-0011.

Because the rule will relax existing
information collection requirements by
providing an option to the existing
requirements, the public burden for this
collection of information is expected to
be reduced by approximately 400 hours
per licensee per year. This reduction
includes the time required for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed and completing and
reviewing the collection of information.
Send comments regarding the estimated
burden reduction or any aspect of this
collection of information, including
suggestions for reducing this burden, to
the Information and Records
Management Branch (T-6 F33), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; and to the
Desk Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0011), Office of Management and
Budget, Washington, DC 20503.

Regulatory Analysis

The Commission has prepared a final
regulatory analysis on this regulation.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission. The analysis is
available for inspection or copying for a
fee in the NRC Public Document Room,
2120 L Street NW, (Lower Level),
Washington, DC; the PDR’s mailing
address is Mail Stop LL-6, Washington,
DC 20555; phone (202) 634-3273; fax
(202) 634-3343.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, (5 U.S.C.
605(b)), the Commission certifies that
this rule will not, if promulgated, have
a significant economic impact on a
substantial number of small entities.
This rule affects only the licensing and
operation of nuclear power plants. The
companies that own these plants do not
fall within the scope of the definition of
“*small entities” set forth in the
Regulatory Flexibility Act or the Size
standard adopted by the NRC (10 CFR
2.810).

Backfit Analysis

This final rule amends a current
regulation by establishing alternative
requirements which may be voluntarily
adopted by licensees. Therefore, the
final rule does not constitute a backfit

as defined in 10 CFR 50.109(a)(1).
Therefore, a backfit analysis is not
necessary.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951, as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123,
(42 U.S.C. 5851). Sections 50.10 also issued
under secs. 101, 185, 68 Stat. 936, 955, as
amended (42 U.S.C. 2131, 2235); sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204, 88 Stat. 1245 (42
U.S.C. 5844). Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80 50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

2. Appendix J to 10 CFR Part 50 is
amended by adding the following
language between the title and the Table
of Contents and adding the language for
Option B after Section V.B3.

Appendix J—Primary Reactor Containment
Leakage Testing for Water-Cooled Power
Reactors

This appendix includes two options, A and
B, either of which can be chosen for meeting
the requirements of this appendix.
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Option A—Prescriptive Requirements
* * * * *

Option B—Performance-Based Requirements

Table of Contents

I. Introduction.
I1. Definitions.
111, Performance-based leakage-test
requirements.
A. Type A test.
B. Type B and C tests.
1V. Recordkeeping.
V. Application.

l. Introduction

One of the conditions required of all
operating licenses for light-water-cooled
power reactors as specified in §50.54(0) is
that primary reactor containments meet the
leakage-rate test requirements in either
Option A or B of this appendix. These test
requirements ensure that (a) leakage through
these containments or systems and
components penetrating these containments
does not exceed allowable leakage rates
specified in the Technical Specifications and
(b) integrity of the containment structure is
maintained during its service life. Option B
of this appendix identifies the performance-
based requirements and criteria for
preoperational and subsequent periodic
leakage-rate testing.3

I1. Definitions

Performance criteria means the
performance standards against which test
results are to be compared for establishing
the acceptability of the containment system
as a leakage-limiting boundary.

Containment system means the principal
barrier, after the reactor coolant pressure
boundary, to prevent the release of quantities
of radioactive material that would have a
significant radiological effect on the health of
the public.

Overall integrated leakage rate means the
total leakage rate through all tested leakage
paths, including containment welds, valves,
fittings, and components that penetrate the
containment system.

La (percent/24 hours) means the maximum
allowable leakage rate at pressure Pa as
specified in the Technical Specifications.

Pa (p.s.i.g) means the calculated peak
containment internal pressure related to the
design basis loss-of-coolant accident as
specified in the Technical Specifications.

111. Performance-Based Leakage-Test
Requirements

A. Type A Test

Type A tests to measure the containment
system overall integrated leakage rate must
be conducted under conditions representing
design basis loss-of-coolant accident
containment peak pressure. A Type A test
must be conducted (1) after the containment
system has been completed and is ready for

3Specific guidance concerning a performance-
based leakage-test program, acceptable leakage-rate
test methods, procedures, and analyses that may be
used to implement these requirements and criteria
are provided in Regulatory Guide 1.163,
“Performance-Based Containment Leak-Test
Program.”

operation and (2) at a periodic interval based
on the historical performance of the overall
containment system as a barrier to fission
product releases to reduce the risk from
reactor accidents. A general visual inspection
of the accessible interior and exterior
surfaces of the containment system for
structural deterioration which may affect the
containment leak-tight integrity must be
conducted prior to each test, and at a
periodic interval between tests based on the
performance of the containment system. The
leakage rate must not exceed the allowable
leakage rate (La) with margin, as specified in
the Technical Specifications. The test results
must be compared with previous results to
examine the performance history of the
overall containment system to limit leakage.

B. Type B and C Tests

Type B pneumatic tests to detect and
measure local leakage rates across pressure
retaining, leakage-limiting boundaries, and
Type C pneumatic tests to measure
containment isolation valve leakage rates,
must be conducted (1) prior to initial
criticality, and (2) periodically thereafter at
intervals based on the safety significance and
historical performance of each boundary and
isolation valve to ensure the integrity of the
overall containment system as a barrier to
fission product release to reduce the risk
from reactor accidents. The performance-
based testing program must contain a
performance criterion for Type B and C tests,
consideration of leakage-rate limits and
factors that are indicative of or affect
performance, when establishing test
intervals, evaluations of performance of
containment system components, and
comparison to previous test results to
examine the performance history of the
overall containment system to limit leakage.
The tests must demonstrate that the sum of
the leakage rates at accident pressure of Type
B tests, and pathway leakage rates from Type
C tests, is less than the performance criterion
(La) with margin, as specified in the
Technical Specification.

1V. Recordkeeping

The results of the preoperational and
periodic Type A, B, and C tests must be
documented to show that performance
criteria for leakage have been met. The
comparison to previous results of the
performance of the overall containment
system and of individual components within
it must be documented to show that the test
intervals established for the containment
system and components within it are
adequate. These records must be available for
inspection at plant sites.

If the test results exceed the performance
criteria (La) as defined in the plant Technical
Specifications, those exceedances must be
assessed for Emergency Notification System
reporting under 8§50.72 (b)(1)(ii) and §50.72
(b)(2)(i), and for a Licensee Event Report
under §50.73 (a)(2)(ii).

V. Application
A. Applicability

The requirements in either or both Option
B, I11.A for Type A tests, and Option B, I11.B
for Type B and C tests, may be adopted on

a voluntary basis by an operating nuclear
power reactor licensee as specified in §50.54
in substitution of the requirements for those
tests contained in Option A of this appendix.
If the requirements for tests in Option B, Ill.A
or Option B, I11.B are implemented, the
recordkeeping requirements in Option B, IV
for these tests must be substituted for the
reporting requirements of these tests
contained in Option A of this appendix.

B. Implementation

1. Specific exemptions to Option A of this
appendix that have been formally approved
by the AEC or NRC, according to 10 CFR
50.12, are still applicable to Option B of this
appendix if necessary, unless specifically
revoked by the NRC.

2. A licensee or applicant for an operating
license may adopt Option B, or parts thereof,
as specified in Section V.A of this Appendix,
by submitting its implementation plan and
request for revision to technical
specifications (see paragraph B.3 below) to
the Director of the Office of Nuclear Reactor
Regulation.

3. The regulatory guide or other
implementation document used by a
licensee, or applicant for an operating
license, to develop a performance-based
leakage-testing program must be included, by
general reference, in the plant technical
specifications. The submittal for technical
specification revisions must contain
justification, including supporting analyses,
if the licensee chooses to deviate from
methods approved by the Commission and
endorsed in a regulatory guide.

4. The detailed licensee programs for
conducting testing under Option B must be
available at the plant site for NRC inspection.

Dated at Rockville, Maryland this 20th day
of September, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 95-23803 Filed 9-25-95; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
Wage and Hour Division
29 CFR Part 507

Labor Condition Applications and
Requirements for Employers Using
Nonimmigrants on H-1B Visas in
Specialty Occupations and as Fashion
Models

AGENCY: Employment and Training
Administration, Labor; and Wage and
Hour Division, Employment Standards
Administration, Labor.

ACTION: Notice of enforcement position.
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SUMMARY: The Employment and
Training Administration (ETA) and the
Employment Standards Administration
(ESA) of the Department of Labor (DOL
or Department) are hereby announcing
an enforcement policy regarding a
provision of the regulations governing
the enforcement of labor condition
applications filed by employers seeking
to employ foreign workers in specialty
occupations and as fashion models of
distinguished merit and ability under
the H-1B nonimmigrant visa
classification. Under the Immigration
and Nationality Act (INA), an employer
seeking to employ such a nonimmigrant
is required to file a labor condition
application with DOL before the
Immigration and Naturalization Service
(INS) may approve an H-1B visa
petition. The labor condition
application process is administered by
ETA; complaints and investigations
regarding labor condition applications
are the responsibility of ESA.

EFFECTIVE DATE: September 26, 1995.
FOR FURTHER INFORMATION CONTACT: On
20 CFR part 655, subpart H, and 29 CFR
part 507, subpart H, contact Flora T.
Richardson, Chief, Division of Foreign
Labor Certifications, U.S. Employment
Service, Employment and Training
Administration, Department of Labor,
Room N-4456, 200 Constitution
Avenue, NW., Washington, DC 20210.
Telephone: (202) 219-5263 (this is not
a toll-free number).

On 20 CFR part 655, subpart I, and 29
CFR part 507, subpart I, contact Chief,
Branch of Farm Labor and Immigration
Programs, Wage and Hour Division,
Employment Standards Administration,
Department of Labor, Room S—3502, 200
Constitution Avenue, NW., Washington,
DC 20210. Telephone: (202) 219-7605
(this is not a toll-free number).
SUPPLEMENTARY INFORMATION: The
Secretary of Labor’s Final Rule
(December 20, 1994, 59 FR 65646)
regarding the H-1B nonimmigrant
program became effective on January 19,
1995. Section ___ .731(b)(1) of the Final
Rule requires that, in documenting its
compliance with the wage requirements,
an employer shall maintain at least the
information listed in 8§ .731(b)(1)(i)
through (vii), not only for the H-1B
nonimmigrant(s), but for “‘all other
employees for the specific employment
in question at the place of
employment.” The prior Interim Final
Rule (January 13, 1992, 57 FR 1316), at
8§ .730(e)(2)(i), required that the
employer maintain documentation of
the listed items for “‘all other
individuals with experience and
qualifications similar to the H-1B
nonimmigrant for the specific

employment in question at the place of
employment.”

Enforcement Position

The Department hereby announces
that, with respect to any additional
workers for whom the Final Rule may
have applied the recordkeeping
requirementsat 8 .731(b)(1), it will
enforce this provision to require the
employer to keep only those records
which are required by the Fair Labor
Standards Act (““FLSA”), 29 CFR Part
516. In virtually all situations, the
Department anticipates that the records
required by the FLSA include those
listed under the H-1B Final Rule.

Signed at Washington, D.C., this 20th day
of September, 1995.

John R. Beverly, IlI,

Deputy Director, United States Employment
Service.

John Fraser,

Deputy Administrator, Wage and Hour
Division.

[FR Doc. 95-23788 Filed 9-26-95; 8:45 am]
BILLING CODE 4510-30 and 4510-27-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 178
[Docket No. 94F-0005]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of oxidized
bis(hydrogenated tallow alkyl)amines as
a process stabilizer for polypropylene
intended for use in contact with food.
This action is in response to a petition
filed by Ciba-Geigy Corp.

DATES: Effective September 26, 1995;
written objections and requests for a
hearing by October 26, 1995.
ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Daniel N. Harrison, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C st. SW., Washington, DC 20204,
202-418-3080.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
February 24, 1994 (59 FR 8995), FDA
announced that a food additive petition
(FAP 4B4410) had been filed by Ciba-
Geigy Corp., Seven Skyline Dr.,
Hawthorne, NY 10532. The petition
proposed that the food additive
regulations in § 178.2010 Antioxidants
and/or stabilizers for polymers (21 CFR
178.2010) be amended to provide for the
safe use of oxidized bis(hydrogenated
tallow alkyl)amines (CAS Reg. No.
143925-92-2) as a process stabilizer for
polypropylene intended for use in
contact with food.

FDA has evaluated data in the
petition and other relevant material. The
agency is not including the Chemical
Abstracts Service Registry number (CAS
Reg. No. 143925-92-2) in the regulation
because it corresponds to the pure
hydroxylamine component of the
additive and not to the additive itself.
The agency concludes that the proposed
food additive use is safe, and that the
regulations in §178.2010 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before October 26, 1995, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
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particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 178.2010 is amended in the
table in paragraph (b) by alphabetically
adding a new entry under the headings
“Substances” and “‘Limitations” to read
as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.
* * * * *

(b)* * *

Substances Limitations
* * * * *
Oxidized For use only at levels
bis(hydrogenated not to exceed 0.05
tallow percent by weight of
alkyl)amines. olefin polymers com-

plying with
§177.1520(c) of this
chapter, item 1.1, 1.2,
or 1.3: The finished
polymers may be
used in contact with
food types I, Il, IV-B,
VII-B, and VIII de-
scribed in Table 1 of
§176.170(c) of this
chapter, under condi-
tions of use B through
H described in Table
2 of §176.170(c) of
this chapter, and with
food types llI, IV-A,
V, VI, VII-A, and IX
described in Table 1
of §176.170(c) of this
chapter, under condi-
tions of use D through
H described in Table
2 of §176.170(c) of
this chapter.

Dated: September 13, 1995.
Janice F. Oliver,

Deputy Director for Systems and Support,
Center for Food Safety and Applied Nutrition.

[FR Doc. 95-23776 Filed 9-25-95; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 453

[Docket No. 95N-0081]
Antibiotic Drugs; Clindamycin
Phosphate Vaginal Cream

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
antibiotic drug regulations to include
accepted standards for a new antibiotic
drug, clindamycin phosphate vaginal
cream. The manufacturer has supplied
sufficient data and information to
establish its safety and efficacy.

DATES: Effective October 26, 1995;
written comments, notice of
participation, and request for a hearing
by October 26, 1995; data, information,
and analyses to justify a hearing by
November 27, 1995.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
James M. Timper, Center for Drug
Evaluation and Research (HFD-520),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-443-6714.

SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations promulgated under
section 507 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 357), as
amended, with respect to a request for
approval of a new antibiotic drug,
clindamycin phosphate vaginal cream.
The agency has concluded that the data
supplied by the manufacturer
concerning this antibiotic drug are
adequate to establish its safety and
efficacy when used as directed in the
labeling and that the regulations should
be amended in part 453 (21 CFR part
453) to provide for the inclusion of
accepted standards for this product.

Environmental Impact

The agency has determined under 21
CFR 25.24(c)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Submitting Comments and Filing
Objections

This final rule announces standards
that FDA has accepted in a request for
approval of an antibiotic drug. Because
this final rule is not controversial and
because, when effective, it provides
notice of accepted standards, FDA finds
that notice and comment procedure is
unnecessary and not in the public
interest. This final rule, therefore, is
effective October 26, 1995. However,
interested persons may, on or before
October 26, 1995, submit written
comments to the Dockets Management
Branch (address above). Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Any person who will be adversely
affected by this final rule may file
objections to it and request a hearing.
Reasonable grounds for the hearing
must be shown. Any person who
decides to seek a hearing must file (1)
on or before October 26, 1995, a written
notice of participation and request for a
hearing, and (2) on or before November
27, 1995, the data, information, and
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analyses on which the person relies to
justify a hearing, as specified in 21 CFR
314.300. A request for a hearing may not
rest upon mere allegations or denials,
but must set forth specific facts showing
that there is a genuine and substantial
issue of fact that requires a hearing. If

it conclusively appears from the face of
the data, information, and factual
analyses in the request for a hearing that
no genuine and substantial issue of fact
precludes the action taken by this order,
or if a request for a hearing is not made
in the required format or with the
required analyses, the Commissioner of
Food and Drugs will enter summary
judgment against the person(s) who
request(s) the hearing, making findings
and conclusions and denying a hearing.
All submissions must be filed in three
copies, identified with the docket
number appearing in the heading of this
document and filed with the Dockets
Management Branch.

The procedures and requirements
governing this order, a notice of
participation and request for a hearing,
a submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR
314.300.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may
be seen in the Dockets Management
Branch (address above) between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 453

Antibiotics.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 453 is
amended as follows:

PART 453—LINCOMYCIN ANTIBIOTIC
DRUGS

1. The authority citation for 21 CFR
part 453 continues to read as follows:

Authority: Sec. 507 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 357).

2. New §453.522d is added to subpart
F to read as follows:

§453.522d Clindamycin phosphate vaginal
cream.

(a) Requirements for certification—(1)
Standards of identity, strength, quality,
and purity. Clindamycin phosphate
vaginal cream contains clindamycin
phosphate in a suitable and harmless
cream vehicle. Each gram contains
clindamycin phosphate equivalent to 20
milligrams of clindamycin activity. Its
clindamycin content is satisfactory if it

is not less than 90 percent and not more
than 110 percent of the number of
milligrams of clindamycin that it is
represented to contain. Its pH is not less
than 3.0 and not more than 6.0. It passes
the identity test. The clindamycin
phosphate used conforms to the
standards prescribed by § 453.22(a)(1).

(2) Labeling. It shall be labeled in
accordance with the requirements of
§432.5 of this chapter.

(3) Requests for certification; samples.
In addition to complying with the
requirements of §431.1 of this chapter,
each such request shall contain:

(i) Results of tests and assays on:

(A) The clindamycin phosphate used
in making the batch for clindamycin
content, microbiological activity,
moisture, pH, crystallinity, and identity.

(B) The batch for clindamycin
content, pH, and identity.

(i) Samples, if required by the
Director, Center for Drug Evaluation and
Research:

(A) The clindamycin phosphate used
in making the batch: 10 packages, each
containing approximately 300
milligrams.

(B) The batch: a minimum of six
immediate containers.

(b) Tests and methods of assay —(1)
Clindamycin content (high performance
liguid chromatography assay). Proceed
as directed in §436.216 of this chapter,
using ambient temperature, an
ultraviolet detection system operating at
a wavelength of 210 nanometers, a 25-
centimeter long x 4.6 millimeter ID
column packed with microparticulate (5
to 10 micrometers in diameter) reverse
phase octylsilane hydrocarbon bonded
silica packing material, a flow rate of 1.0
milliliter per minute, and a known
injection volume of 20 microliters. The
retention time of clindamycin
phosphate, and clindamycin are
approximately 6 and 9 minutes,
respectively. Reagents, working
standards and sample solutions,
resolution test solution, system
suitability requirements, and
calculations are as follows:

(i) Reagents—(A) 0.1M Potassium
phosphate monobasic buffer. Dissolve
13.61 grams of potassium phosphate
monobasic in 775 milliliters of water.
Adjust the pH to 2.5 with phosphoric
acid. Further dilute with water to a
volume of 1,000 milliliters.

(B) Mobile phase. Mix 225 milliliters
of acetonitrile and 775 milliliters of
0.1M potassium phosphate, pH 2.5
buffer (225:775). Filter through a
suitable filter capable of removing
particulate matter greater than 0.5
micron in diameter. Degas the mobile
phase just prior to its introduction into
the chromatograph.

(ii) Preparation of working standard,
sample, and resolution test solutions—
(A) Working standard solution. Dissolve
an accurately weighed portion of the
clindamycin phosphate working
standard in sufficient mobile phase
(prepared as directed in paragraph
(b)(2)(i)(B) of this section) to obtain a
solution containing 200 micrograms of
clindamycin activity per milliliter.

(B) Sample solutions. Accurately
weigh and transfer approximately 1.0
gram of the sample into a 125-milliliter
Erlenmeyer flask. Add 100.0 milliliters
of mobile phase (prepared as directed in
paragraph (b)(2)(i)(B) of this section),
accurately measured, and 8 to 10 glass
beads (4 to 5 millimeters). Close the
flask securely using a plastic stopper
and shake vigorously by mechanical
means for 1 hour at 50 °C. Cool in an
ice bath for approximately 20 minutes.
Centrifuge a portion of the mixture. Use
the lower cloudy solution for
chromatographic analysis. Filter a few
milliliters of the centrifuged solution
through an appropriate 2 micron filter.

(C) Resolution test solution. Place 15
milligrams each of clindamycin
phosphate and clindamycin
hydrochloride in a 25-milliliter
volumetric flask and dissolve and dilute
to volume with mobile phase and mix
well. Use this solution to determine the
resolution factor.

(iii) System suitability requirements—
(A) Asymmetry factor. Calculate the
asymmetry factor (Ag), measured at a
point 5 percent of the peak height from
the baseline as follows:

a+b
As =

2a

where:

a = Horizontal distance from point of
ascent to point of maximum peak
height; and

b = Horizontal distance from point of
maximum peak height to point of
descent.

The asymmetry factor (As) is
satisfactory if it is not less than 1.0 and
not more than 1.3.

(B) Efficiency of the column. From the
number of theoretical plates (n)
calculated as described in
§436.216(c)(2) of this chapter, calculate
the reduced plate height (h;) as follows:

(L)(10,000)
(n)(dp)

where:
L = Length of the column in
centimeters;
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n = Number of theoretical plates; and

dp = Average diameter of the particles
in the analytical column packing in
micrometers.

The absolute efficiency (hy) is
satisfactory if it is not more than 15.

(C) Resolution factor. The resolution
factor (R) between the peak for
clindamycin phosphate and the peak for
clindamycin (hydrochloride) in the
chromatogram of the resolution test
solution is satisfactory if it is not less
than 6.0.

(D) Coefficient of variation (relative
standard deviation). The coefficient of
variation (Sg in percent) of 5 replicate
injections of the working standard
solution is satisfactory if it is not more
than 2.5 percent. If the system
suitability parameters have been met,
then proceed as described in
8436.216(b) of this chapter.

(iv) Calculation. Calculate the
clindamycin content as follows:

Milligrams of Au X PsXd
clindamycin per = ———
gram As X 1,000

where:

A, = Area of the clindamycin
phosphate peak in the chromatogram of
the sample (at a retention time equal to
that observed for the standard);

As = Area of the clindamycin
phosphate peak in the chromatogram of
the clindamycin phosphate working
standard,;

Ps = Clindamycin activity in the
clindamycin phosphate working
standard solution in micrograms per
milliliter; and

d = Dilution factor of the sample.

(2) pH. Proceed as directed in
§436.202 of this chapter, using the
undiluted cream.

(3) Identity. The high-pressure liquid
chromatogram of the sample determined
as directed in paragraph (b)(1) of this
section compares qualitatively to that of
the clindamycin phosphate working
standard.

Dated: September 5, 1995.
Murray M. Lumpkin,

Deputy Director, Center for Drug Evaluation
and Research.

[FR Doc. 95-23737 Filed 9-25-95; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 126 and 127

[CGD 88-049]

RIN 2115-AD06

Waterfront Facilities Handling
Liguefied Hazardous Gas

AGENCY: Coast Guard, DOT.
ACTION: Correcting Amendments.

SUMMARY: This document contains
correcting amendments to the final rule
in CGD 88-049, published on Thursday,
August 3, 1995, at 60 FR 39788.
EFFECTIVE DATE: These amendments are
effective on September 26, 1995.

FOR FURTHER INFORMATION CONTACT:
CDR Dennis J. Haise, Operating and
Environmental Standards Division (G—
MOS-2), by telephone (202) 267-6451
or fax (202) 267-4570.

SUPPLEMENTARY INFORMATION: The final
rule that is the subject of these
amendments regulates transfers of
liquefied hazardous gas, in bulk, to and
from vessels and waterfront facilities.

Need for Correction

As published, the final rule contains
errors that may prove to be misleading
and that therefore need correction.

Substance of Correction

Accordingly, the final rule published
on August 3, 1995 [CGD 88-049], is
corrected as follows:

Discussion of the Comments on and
Changes to the NPRM [Corrected]

1. Page 39789, in the second column,
paragraph 9, in the last sentence the
phrase “‘Section 127.110(c)” is corrected
to read ““Section 127.1101(c)”.

2. Page 39790, in the first column,
paragraph 18, in the last sentence the
word ‘‘possible” is corrected to read
“possibly”.

3. Page 39790, in the third column,
paragraph 22, in the first sentence the
phrase “when a facility has fire or
medical department of the facility” is
corrected to read ““when a facility has a
fire or medical department on the
facility”.

4. Page 39791, in the first column, in
the third full sentence from the top of
the page the letters “LHG” are corrected
to read “LNG”.

Collection of Information [Corrected]

5. Page 39793, at the bottom of the
second column, in the table noting
“Section” and “Topic” the words
“Decelaration of Inspection’ are

corrected to read ‘“‘Declaration of
Inspection”.

6. Page 39793, in the third column,
under the heading DOT No: 2115, OMB
Control No. ““0052” is corrected to read
0552 and OMB Control No. 0013 is
corrected to read ‘0054,

PART 127—WATERFRONT FACILITIES
HANDLING LIQUEFIED NATURAL GAS
AND LIQUEFIED HAZARDOUS GAS

§127.003
[Corrected]
7. Page 39794, in the second item
under the title The American National

Standards Institute (ANSI) the words
“ANSI S12.13, Part 1" are corrected to
read “ANSI S12.13, Part I”.

§127.1203 Gas detection [Corrected]

8. Page 39797, in the third column, in
paragraph (a) in the last sentence the
words “ANSI S12.13, Part 1" are
corrected to read ‘““ANSI S12.13, Part I”’.

Incorporation by reference

§127.1205 Emergency shutdown
[Corrected]

9. Page 39798, in the first column, in
paragraph (b)(4) the words **105°(C
221°F)” are corrected to read “105°C
(221°F)".

§127.1207 Warning alarms [Corrected]

10. Page 39798, also in the first
column, in paragraph (b), in the first
line the word *‘are” is corrected to read
“area’’.

§127.1301 Persons in charge of transfers
for the facility; Qualifications and
Certification [Corrected]

11. Page 39798, in the second column,
paragraph (a)(2) the word “Knowing” is
corrected to read “Knows”.

§127.1307 Emergency Manual [Corrected]
12. Page 39799, in the first column, in
paragraph (b) the words ““fire-prevention
required’ are corrected to read ““fire-
prevention plan required”.
Dated: September 15, 1995.
G.N. Naccara,

Acting Chief, Office of Marine Safety, Security
and Environmental Protection.

[FR Doc. 95-23799 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD01-95-147]
RIN 2115-AA97

Safety Zone: Deepavali Fireworks
Festival, East River, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.
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SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Deepavali Fireworks Festival
Program located in the East River, New
York. The safety zone is in effect from
6:45 p.m. until 8:15 p.m. on Sunday,
October 15, 1995, unless extended or
terminated sooner by the Captain of the
Port New York. The safety zone
temporarily closes all waters of the East
River, shore to shore, south of the
Brooklyn Bridge and north of a line
drawn from Pier 9, Manhattan to Pier 3,
Brooklyn.

EFFECTIVE DATE: This rule is in effect
from 6:45 p.m. until 8:15 p.m. on
October 15, 1995, unless extended or
terminated sooner by the Captain of the
Port New York.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) K. Messenger,
Maritime Planning Staff Chief, Coast
Guard Group New York (212) 668-7934.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LTJG K.
Messenger, Project Manager, Coast
Guard Group New York and CDR J.
Stieb, Project Attorney, First Coast
Guard District, Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing an
NPRM, and for making this regulation
effective less than 30 days after Federal
Register publication. Due to the date
this application was received, there was
insufficient time to draft and publish a
notice of proposed rulemaking that
allows for a reasonable comment period
prior to the event. The delay
encountered if normal rulemaking
procedures were followed would
effectively cancel this event.
Cancellation of this event is contrary to
the public interest.

Adequate measures are being taken to
ensure mariners are aware of this
regulation. Notification of this rule will
be published locally in the First Coast
Guard District’s Local Notice to
Mariners, and announced via Safety
Marine Information Broadcasts.

Background and Purpose

On September 5, 1995, the Coast
Guard received an Application for
Approval of Marine Event from Garden
State Fireworks to hold a fireworks
program in the waters of the East River.
The fireworks program is being
sponsored by the Association of Indians
in America Inc. This regulation
establishes a temporary safety zone in

all waters of the East River, shore to
shore, south of the Brooklyn Bridge and
north of a line drawn from Pier 9,
Manhattan to Pier 3, Brooklyn. The
safety zone is in effect from 6:45 p.m.
until 8:15 p.m. on October 15, 1995,
unless extended or terminated sooner by
the Captain of the Port New York. The
safety zone prevents vessels from
transiting this area of the East River, and
is needed to protect mariners from the
hazards associated with fireworks
exploding in the area.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
regulation closes a portion of the East
River, to vessel traffic from 6:45 p.m.
until 8:15 p.m. on October 15, 1995,
unless extended or terminated sooner by
the Captain of the Port New York. The
East River is subjected to moderate
commercial vessel traffic. Although this
regulation prevents traffic from
transiting the safety zone area, the effect
of this regulation will not be significant
for several reasons: the duration of the
event is limited; the event is at a late
hour; recreational traffic and some
commercial traffic can take an alternate
route via the Hudson and Harlem
Rivers; the event has been held annually
for the past several years without
incident or complaint; and the
extensive, advance advisories which
will be made. Accordingly, the Coast
Guard expects the economic impact of
this regulation to be so minimal that a
Regulatory Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
Section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons set forth in the
Regulatory Evaluation, the Coast Guard
expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, revised 59 FR 38654, July
29, 1994, the promulgation of this
regulation is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination and Environmental
Analysis Checklist are included in the
docket. Under the National
Environmental Policy Act, the approval
of the permit for marine event for this
event is a federal action which is
categorically excluded in accordance
with section 2.B.2.e(35)(h) of
Commandant Instruction M16475.1B.
This fireworks display lasts 30 minutes
and is expected to involve less than 200
spectator craft.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulation

For reasons set out in the preamble,
the Coast Guard amends 33 CFR part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary §165.T01-147 is
added to read as follows:
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§165.T01-147 Safety Zone; Deepavali
Fireworks Festival, East River, New York.

(a) Location. The safety zone includes
all waters of the East River, shore to
shore, south of the Brooklyn Bridge and
north of a line drawn from Pier 9,
Manhattan to Pier 3, Brooklyn.

(b) Effective period. This section is in
effect from 6:45 p.m. until 8:15 p.m. on
October 15, 1995, unless extended or
terminated sooner by the Captain of the
Port New York.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: September 15, 1995.
T.H. Gilmour,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 95-23801 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 33-2-7095; FRL-5297-4]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, San
Diego County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of a revision to the California State
Implementation Plan (SIP) proposed in
the Federal Register on June 9, 1992.
The revision concerns a rule from the
San Diego County Air Pollution Control
District (SDCAPCD). This approval
action will incorporate this rule into the
federally approved SIP. The intended
effect of approving this rule is to
regulate emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
The revised rule controls VOC
emissions from solvents used in the
manufacturing of pharmaceuticals and
cosmetics. Thus, EPA is finalizing the

approval of this revision into the

California SIP under provisions of the

CAA regarding EPA action on SIP

submittals, SIPs for national primary

and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

EFFECTIVE DATE: This action is effective

on October 26, 1995.

ADDRESSES: Copies of the rule and EPA’s

evaluation report for the rule are

available for public inspection at EPA’s

Region IX office during normal business

hours. Copies of the submitted rule are

available for inspection at the following
locations:

Rulemaking Section (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Environmental Protection Agency, Air
Docket (6102), 401 ““M”’ Street, S.W.,
Washington, D.C. 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1219 “K’’ Street,
Sacramento, CA 95814

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1095

FOR FURTHER INFORMATION CONTACT:

Patricia A. Bowlin, Rulemaking Section,

Air and Toxics Division, U.S.

Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105, Telephone: (415)

744-1188.

SUPPLEMENTARY INFORMATION:

Background

OnJune 9, 1992 in 57 FR 24447, EPA
proposed to approve the following
SDCAPCD rule into the California SIP:
Rule 67.15, Pharmaceutical and
Cosmetic Manufacturing. Rule 67.15
was adopted by SDCAPCD on December
18, 1990. The rule was submitted by the
California Air Resources Board (CARB)
to EPA on April 5, 1991 in response to
EPA’s 1988 SIP-Call and the CAA
section 182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for the above rule and nonattainment
area is provided in the NPRM cited
above.

EPA has evaluated the above rule for
consistency with the requirements of
the CAA, EPA regulations, and EPA
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPRM cited above. EPA has found that

the rule meets the applicable EPA
requirements. A detailed discussion of
the rule provisions and evaluations has
been provided in 57 FR 24447 and in
technical support documents (TSDs)
available at EPA’s Region IX office.

Response to Public Comments

A 30-day public comment period was
provided in 57 FR 24447. EPA received
no comments regarding the NPRM.

EPA Action

EPA is finalizing action to approve
the above rule for inclusion into the
California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and Part D of the CAA. This
approval action will incorporate this
rule into the federally approved SIP.
The intended effect of approving this
rule is to regulate emissions of VOCs in
accordance with the requirements of the
CAA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Unfunded Mandates

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under Part D of
the Clean Air Act. These rules may bind
State, local, and tribal governments to
perform certain actions and also require
the private sector to perform certain
duties. The rules being approved by this
action will impose no new requirements
because affected sources are already
subject to these regulations under State
law. Therefore, no additional costs to
State, local, or tribal governments or to
the private sector result from this action.
EPA has also determined that this final
action does not include a mandate that
may result in estimated costs of $100
million or more to State, local, or tribal
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governments in the aggregate or to the
private sector.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: September 5, 1995.
Felicia Marcus,
Regional Administrator.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(183)(i)(A)(13) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C) * * *

(183) * * *

(l) * X *

(A) * X *

(13) Rule 67.15, adopted on December
18, 1990.

* * * * *

[FR Doc. 95-23822 Filed 9-25-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 89-580; RM-6977, RM—
7177, RM-7446]

Radio Broadcasting Services; Elkins,
WV; Mountain Lake Park and
Westernport, MD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission denied an
application for review filed by Southern
Highlands, Inc., which argued that a
condition be placed on Marja’s
construction permit for Channel 255B1
at Elkins, West Virginia, requiring it to
operate with maximum power and
antenna height for Class B1 stations. In
doing so, the Commission affirmed the
Memorandum Opinion and Order on
reconsideration in this proceeding, 57
FR 40342, September 3, 1992, which
had granted in part Southern’s petition
for reconsideration and affirmed in part
the Report and Order, 56 FR 52478,
October 21, 1991. The Memorandum
Opinion and Order rearranged the
allotment plan adopted by the Report
and Order in order to permit 6 kilowatt
operation at Mountain Lake Park on
Channel 283A in lieu of Channel 239A,
and at Westernport on Channel 266A in
lieu of Channel 283A. With this action,
the proceeding is terminated.

EFFECTIVE DATE: September 26, 1995.

FOR FURTHER INFORMATION CONTACT: J.
Bertron Withers, Jr., Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 89-580, adopted August 21,
1995 and released September 21, 1995.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in Commission’s Reference Center
(Room 239), 1919 M Street, NW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, 2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-23772 Filed 9-25-95; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF ENERGY
48 CFR Parts 933 and 970

RIN 1991-AB20

Acquisition Regulation; Department of
Energy Management and Operating
Contracts

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) amends the Department of Energy
Acquisition Regulation (DEAR) to
modify certain requirements for
management and operating contractor
subcontracting. This rule incorporates a
revised clause and a new clause which
minimizes obligations placed upon
contractor purchasing systems and
streamlines flowdown requirements for
subcontracts awarded by management
and operating contractors.

EFFECTIVE DATE: October 26, 1995.

FOR FURTHER INFORMATION CONTACT:
James J. Cavanagh, Office of Contractor
Management and Administration (HR—
55), U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, D.C. 20585; telephone 202—
586—8257.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background.
I1. Disposition of Comments.
111, Procedural Requirements.
A. Review Under Executive Order 12866.
B. Review Under the National
Environmental Policy Act.
C. Review Under the Paperwork Reduction
Act.
D. Review Under the Regulatory Flexibility
Act.
E. Review Under Executive Order 12612.
F. Review Under Executive Order 12778.

. Background

On March 2, 1995, DOE published in
the Federal Register (60 FR 11646) a
notice of proposed rulemaking (NOPR).
That notice proposed to amend the
DEAR to identify certain purchasing
system objectives and standards,
eliminate the application of the
“Federal norm,” place greater reliance
on commercial practices, and remove
the provisions concerning General
Accounting Office protest jurisdiction
over management and operating
contractor subcontract awards. The
March 2, 1995 notice also reserved for
further analysis the removal of DEAR
Section 970.7104 and advised that an
amendment to the rulemaking would be
issued in the event portions of DEAR
Section 970.7104 were to be retained
and redesignated. Except for the
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resolution of the analysis of DEAR
Section 970.7104, the March 2, 1995
NOPR was finalized on June 2, 1995 (60
FR 28737).

On April 27, 1995, DOE published in
the Federal Register (60 FR 20663) a
notice amending the March 2, 1995
NOPR. Based on the Department’s
analysis, it was proposed to delete some
items contained in DEAR Section
970.7104 and reorganize the remaining
items, which were proposed to be
retained in two subsections: a revised
clause at 970.5204-22 and a new clause
970.5204—-44. This final rule completes
the process for revising DEAR Part
970.71 which had been initiated with
the March 2, 1995 NOPR.

It is the intention of the Department
to incorporate the revised and new
clauses provided in today’s final rule
into existing management and operating
contracts as soon as practicable after the
effective date for today’s rule.

I1. Disposition of Comments

Comments on the April 27, 1995,
amendment to the notice of proposed
rulemaking were received from a total of
seven entities: one is a DOE contracting
activity, four are organizations awarded
management and operating contracts,
and two are entities which did not
identify any affiliation with the
Department. Some comments received
are not discussed in the disposition of
comments because they were
nonsubstantive or editorial, offered no
recommendations for consideration, or
made recommendations outside the
scope of this rulemaking. In addition,
certain comments offered on the March
2, 1995 proposed rulemaking are
discussed here because they address the
disposition of comments which were
related to Section 970.7104. It should be
noted that the citations referenced in the
disposition of comments are those
reflected in the Federal Register
publication dated April 27, 1995 (60 FR
20663). As a result of revisions
incorporated in the final rule, some of
the citations have changed.

Five commenters expressed opinions
about the deletion of Section 970.7104
and the relocation of requirements on
many of its subjects to the two clauses,
the existing clause at 970.5204-22 and
a new clause 970.5204-44. Two of the
commenters stated that they support the
goal of this rulemaking in making it
easier for DOE’s management and
operating contractors to subcontract.
However, because most of the
requirements in Section 970.7104 have
been redesignated and not eliminated,
these two commenters believe that
Section 970.7104 should be left intact.
Two commenters believe that the added

portions of the clause at 970.5204-22
should be retained but the new clause
at 970.5204-44 should be deleted. A
fourth commenter believes that DOE
should require that subcontracts include
the FAR subcontracts clause at 52.244—
2 only, and the final commenter
believes that, ““Those mandatory clauses
laden the ‘new commercial contracts’
with far too many bureaucratic hurdles
and far too many miles of red tape’ and
should therefore be deleted.

Regarding the comments cited above,
the purposes of the rulemakings should
be revisited. The first objective was to
eliminate the overarching ““Federal
norm’’ process requirements from the
preaward stages of the management and
operating contractor’s purchasing
system, which were located in DEAR
subparagraph 970.7103(c)(3). The
portion of Subpart 970.71 containing the
“Federal norm” requirement was
deleted by the final rule published on
June 2, 1995 (60 FR 28737) and replaced
with purchasing system objectives
which, inter alia, place greater reliance
on commercial practices. The second
purpose of the rulemaking dealt with
reassessing the need for and
organization of certain specific
requirements placed upon the
purchasing systems of the Department’s
management and operating contractors.

The Department has performed a
detailed review of each of the
requirements of Section 970.7104 as it
stood before this rulemaking.
Unnecessary provisions were deleted,
both in the context of entire
subparagraphs and portions of
subparagraphs. However, those
provisions that have been retained in
the clauses represent either statutory or
regulatory flowdown requirements or a
policy decision that the provision
should be applied to the Department’s
M&O contracts or subcontracts. For
example, the Department has retained
the controls on the contractors’
purchase and lease of real property as a
matter of policy, respecting 41 USC 14
which requires agencies to have specific
statutory authority for the purchase of
real property. The Department believes
that most of the provisions previously
cited at Section 970.7104 are contractual
obligations which are, therefore, more
appropriately suited for a contract
clause. To implement the changes made
in this rulemaking, the process-oriented
requirements applicable to contractors’
purchasing systems are retained in a
revised clause at 970.5204-22, and the
flowdown requirements for subcontracts
awarded by management and operating
contractors are listed in the new clause
at 970.5204-44.

Another commenter suggested the
substitution of “may”’ for “will” and “if
any’’ after ““clauses” in the third
sentence of paragraph (a) of the clause
at 970.5204-22. The commenter
believed that the proposed changes
would allow inclusion of the clause in
management and operating contracts
with nonprofit organizations as well as
profit-making firms, with the
assumption that only profit-making
contracts will have performance criteria
and measures. That assumption is not
correct. We expect all management and
operating contracts to have performance
criteria and measures and have not
made the change.

One commenter asserts that paragraph
(c), Acquisition of Real Property, of the
clause at 970.5204-22 is unnecessary
except as it may modify the clause at
952.217-70, Acquisition of Real
Property. The clause at 952.217-70 does
not provide sufficient guidance for
DOE’s management and operating
contractors to properly treat the process
of determining whether to purchase or
lease real property. We have not made
any changes.

Two commenters questioned the
necessity of retaining any provision for
notice of subcontract awards as is
reflected in paragraph (d) of the revised
clause at 970.5204-22. The requirement
for notice arises in Section 304(b) of the
Federal Property and Administrative
Services Act of 1949 (“Act”), 41 U.S.C.
254(b). DOE has used certain statutory
authorities available to it (Section
602(d)(13) of the Act (40 U.S.C.
474(d)(13)) to limit the application of
the advance notice requirement to the
specific instances listed at DEAR
Section 970.7109. Those instances are
important and are being retained. We
have made no change.

A commenter recommends that
paragraph (e), Audits of Subcontractors,
of the proposed clause at 970.5204—-22
be deleted as unnecessary if the
contractor includes FAR 15.215-2 in
“‘appropriate subcontracts.” We believe
the commenter intended to refer to FAR
52.215-2, the Audit Negotiation clause.
We find little similarity between the two
provisions. Paragraph (e) provides for
pre-award audits; authorization of
management and operating contractors
to use DCAA for audits; and directs the
applicable cost principles. The FAR
provides the contracting officer the right
to examine and audit the contractors
books and records. We have made no
change.

Another commenter recommends the
deletion of the second sentence of
paragraph (e)(4) of the clause 970.5204—
22 relating to allowable costs regarding
the purchase or transfer from contractor-
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affiliated sources. These regulatory
controls prevent the conflict of interest
inherent in a management and operating
contractor’s purchasing goods and
services in support of the DOE facility
from affiliated organizations. The
Department has reviewed this matter
and has chosen to make no change.

A commenter suggests deleting
paragraph (f), Bonds and Insurance, of
clause 970.5204—22 and adding it
instead to the clause 970.5204-32,
Required bond and insurance—
exclusive of Government property. The
commenter explains the logic of the
suggestion is “‘to help bring the M&O
Contractor’s acquisition function into
the mainstream of activity, rather than
being considered a stepchild.” It is
unclear how this proposed change will
accomplish the intended purpose. The
clause at 970.5204-32 is designed to be
included into the prime contract, and it
controls the acquisition of bonds and
insurance by the prime contractor. The
provision listed in paragraph (f)
establishes responsibilities and
authorities in requiring bonds and
insurance from subcontractors. We have
made no change.

The same commenter recommends
the deletion of paragraph (g), Buy
American, of clause 970.5204-22 in the
belief that the clause in the prime
contract is sufficient. We disagree. The
additional guidance on the treatment of
the responsibilities of the Buy American
Act is necessary. The FAR clause is
drafted to deal with situations in which
a Government contractor supplies goods
to a Federal agency. DOE M&O
contractors do not perform that
function; instead, they purchase goods
in the management and operation of the
specific DOE facility. The Department,
however, has made two changes to
paragraph (g) of the clause 970.5204-22:
(1) To include a statement on
determinations of nonavailability which
had previously been cited at Subsection
970.7104-22 and (2) to include
reference to the DEAR clause at
970.5204-3 for construction materials.

The same commenter makes a series
of comments that share the same theme.
The commenter suggests that paragraphs
(b), Acquisition of Utility Services; (h),
Construction and Architect Engineer
Contracts; (m), Leasing of Motor
Vehicles; (n), Management, Acquisition,
and Use of Information Resources; (p),
Purchase of Special Items; (q), Purchase
vs. Lease Determinations; (s), Set-Off
and Assigned Subcontractor Proceeds;
and (w), Unclassified Controlled
Nuclear Information, be deleted from
the clause 970.5204-22 and remain in
Section 970.7104. We have made no

change since the Department has chosen
to eliminate Section 970.7104.

The same commenter objects to the
treatment of Contractor-Affiliated
Sources in paragraph (i) of the clause
970.5204-22 as continuing “‘the
apparent bias against large multi-
segmented contractors.” There is no bias
in these provisions, apparent or
otherwise. This area is of significance in
maintaining credible oversight of $8
billion of subcontractor purchases by
DOE’s M&O contractors. This provision
is a reference to the authority for, and
limits of, such purchases stated at
Section 970.7105. We have made no
change.

The same commenter recommends
the deletion of paragraph (j), Contractor-
Subcontractor Relationship, of the
clause 970.5204—22, as unnecessary.
The Department believes that this
paragraph provides clarity regarding the
obligations of, and commitments made
by, the prime contractor. We have made
no change.

The same commenter suggests the
deletion of paragraphs (k), Government
Property; (0), Priorities, Allocations, and
Allotments; (r), Quality Assurance; (u),
Suspended, Debarred, or Ineligible
Contractors; and (v), Termination, of the
clause 970.5204-22. This commenter
believes that each of these is
unnecessary or redundant or both. We
disagree, believing the guidance on most
subjects to be necessary in the context
of the award of individual subcontracts
by a DOE M&O contractor. We have not
made the changes recommended, except
that paragraph (u) relating to
Suspended, Debarred, or Ineligible
Contractors has been deleted. To
accomplish the intended purpose, a
reference to the FAR counterpart (FAR
52.209-6) has been inserted at Section
970.5204-7.

The same commenter recommends
the deletion of paragraph (t), Strategic
and Critical Materials, of the clause
970.5204-22 because its application “is
not limited to subcontracting
procedures.” The Department disagrees.
This provision sets forth authority for
access to strategic and critical materials
in the fulfillment of needs in the
performance of the prime contract. We
have made no change.

The same commenter questions the
language of paragraph (1),
Indemnification, of the clause
970.5204-22. We agree that, as
proposed, the meaning of the provision
was not clear. We have made editorial
changes to assure it conveys its
intended meaning that, other than the
statutory Price-Anderson indemnity,
M&O contractors may not offer

subcontractors any indemnification
without the required authorization.

Two commenters recommend that
Section 970.7110, Nuclear Material
Transfers, be incorporated into the
clause at 970.5204-22. We agree that
this choice is reasonable, but believe the
subject to be sufficiently critical and
special to warrant the coverage as it
exists. We have made no change.

Three commenters oppose the
creation of the new clause 970.5204-44,
believing the identification of the
flowdown provisions should be left to
the contractors. The Department
disagrees. A list of the flowdown
provisions and reference to the
regulations controlling their application
simplifies the subcontracting process,
clarifies the contractors’ obligations in
the award of subcontracts, and provides
a meeting of the minds between DOE
and the M&O contractor about the
treatment of the subjects covered in the
clause 970.5204—44 in the award of
subcontracts.

Another commenter recommends the
deletion of the following seven
paragraphs in the new clause 970.5204—
44 in order to better establish
commercial acquisition systems: (4),
Contract Work Hours and Safety
Standards Act; (5), Cost or Pricing Data;
(8), Davis Bacon Labor Standards for
Construction; (11) Equal Employment
Opportunity; (16), Organizational
Conflicts of Interest; (22) Service
Contract Act; and (23), Small Business
and Small Disadvantaged Business
Concerns. Each of these provisions
either require treatment of the subject in
recognition that the clauses themselves
may not apply to the DOE M&O
contractor, but do apply to subcontracts
awarded by the M&O contractor, e.g.,
Davis Bacon provisions; or are statutory
flowdown requirements applicable to
subcontractors. We have made no
change.

One commenter asks where the
material originally at paragraph
970.7104-28(f) is to be relocated. That
material is incorporated at paragraph (h)
of the clause at 970.5204-22. The same
commenter has recommended that the
subject of differing site conditions be
covered. The Department disagrees,
believing it is more appropriate to leave
such a matter to the discretion of the
M&O contractor.

In reviewing the April 27, 1995
amendment to the NOPR, it was noted
that certain references had not been
revised, information had inadvertently
been omitted, or technical changes were
required. Therefore, the following
additional revisions are being made in
this final rule:
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(1) Part 933 is amended to conform
section 933.104 with changes finalized
in the June 2, 1995, final rule.

(2) The material proposed to be
relocated to 970.1901 has been deleted.
The two paragraphs were intended as
communication to DOE contracting
officers and we have decided to
communicate this information
internally by other means.

(3) The prescription for Subsection
970.5203-1, Covenant against
contingent fees, is amended to delete a
flowdown requirement.

(4) The introductory text for the
clauses at 970.5204-21, 970.5204-24,
970.5204-45 and 970.5204-50 which
referenced Section 970.7104 is removed.

(5) The clause 970.5204-22 is
amended at paragraphs (a) and (d);
requirements previously cited at
paragraph (d), Advance notice of
proposed subcontract awards, relating to
file documentation is relocated to
paragraph (a).

(6) The clause 970.5204-22 is
amended at paragraphs (e)(3) and (e)(4).
The last sentence of paragraph (e)(4),
beginning with “In no case, however,

* * *7 js moved to the end of
paragraph (e)(3). The change corrected
an error in the Amendment to the NOPR
published on April 27, 1995.

(7) Clause 970.5204—22 is amended at
paragraph (f), Bonds and Insurance, to
include a discussion on performance
bonds which had inadvertently been
deleted. The paragraph on corporate
sureties has been rewritten to simplify
the language.

(8) Paragraph (g) of the clause at
970.5204-22 has been changed to allow
the Head of Contracting Activity rather
than the Procurement Executive to
approve management and operating
contractor determinations of
nonavailability. The threshold for
referral to the HCA has been increased
from $25,000 to $100,000.

(9) Clause 970.5204-22 is amended at
paragraph (n) to retain the discussion of
make-or-buy plans that had been set
forth at now deleted paragraph
970.7104-8(b).

(10) Paragraph (v), Suspended,
Debarred or Ineligible Contractors, is
deleted from clause 970.5204-22 and a
new clause is inserted at 970.5204-7 to
provide instructions for the inclusion of
FAR clause 52.209-6, Protecting the
Government’s Interest when
Subcontracting with Contractors
Debarred, Suspended, or Proposed for
Debarment, in the management and
operating contractor prime contract.
This change is made to provide for
consistency with FAR requirements.

(11) Subparagraph (b)(15), Officials
Not to Benefit, of clause 970.5204—-44 is

removed as proposed in the
Amendment to the NOPR published on
April 27, 1995.

(12) Subparagraph (b)(24), Taxes, is
amended to provide requirements for
both cost-reimbursement and fixed-
price subcontracts.

In addition, the Department
streamlined the wording of the
requirements listed in paragraphs (b)
through (w) of the clause 970.5204-22.
These revisions have not resulted in
substantive changes to the requirements
as stated in the April 27, 1995
Amendment to the NOPR.

I11. Procedural Requirements

A. Review Under Executive Order 12866

This regulatory action has been
determined not to be a “significant
regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs.

B. Review Under the National
Environmental Policy Act

Pursuant to the Council on
Environmental Quality Regulations (40
CFR Parts 1500-1508), the Department
has established guidelines for its
compliance with the provisions of the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).
Pursuant to Appendix A of Subpart D of
10 CFR Part 1021, National
Environmental Policy Act Implementing
Procedures (Categorical Exclusion A6),
the Department of Energy has
determined that this final rule is
categorically excluded from the need to
prepare an environmental impact
statement or environmental assessment.

C. Review Under the Paperwork
Reduction Act

To the extent that new information
collection or record keeping
requirements are imposed by this
rulemaking, they are provided for under
Office of Management and Budget
paperwork clearance package No. 1910—
0300. No new information collection is
proposed by this rule.

D. Review Under the Regulatory
Flexibility Act

This rule was reviewed under the
Regulatory Flexibility Act of 1980, Pub.
L. 96-354, which requires preparation
of a regulatory flexibility analysis for
any rule which is likely to have
significant economic impact on a
substantial number of small entities.
DOE concluded that the rule will have
no impact on interest rates, tax policies

or liabilities, the cost of goods or
services, or other direct economic
factors. It will also not have any indirect
economic consequences, such as
changed construction rates.
Accordingly, DOE certified that this rule
will not have a significant economic
impact on a substantial number of small
entities and, therefore, no regulatory
flexibility analysis has been prepared.
DOE did not receive any comments on
this certification.

E. Review Under Executive Order 12612

Executive Order 12612 entitled
“Federalism,” 52 FR 41685 (October 30,
1987), requires that regulations, rules,
legislation, and any other policy actions
be reviewed for any substantial direct
effects on States, on the relationship
between the Federal Government and
the States, or in the distribution of
power and responsibilities among
various levels of Government. If there
are sufficient substantial direct effects,
then the Executive Order requires
preparation of a federalism assessment
to be used in all decisions involved in
promulgating and implementing a
policy action. The Department of Energy
has determined that this final rule will
not have a substantial direct effect on
the institutional interests or traditional
functions of States.

F. Review Under Executive Order 12778

Section 2 of Executive Order 12778
instructs each agency to adhere to
certain requirements in promulgating
new regulations and reviewing existing
regulations. These requirements, set
forth in sections 2(a) and (b)(2), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards for affected legal
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation:
specifies clearly any preemptive effect,
effect on existing Federal law or
regulation, and retroactive effect;
describes any administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
DOE certifies that this rule meets the
requirements of sections 2(a) and 2(b) of
Executive Order 12778.

List of Subjects in 48 CFR Parts 933 and
970

Government procurement.
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Issued in Washington, D.C. on September

20, 1995.

Richard H. Hopf,

Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set forth in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

PART 933—PROTESTS, DISPUTES,
AND APPEALS

1. The authority citation for Part 933
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

§933.104 [Amended]

2. Section 933.104, Protests to GAO,
is amended in paragraph (b)(1), by
removing from the first sentence the
phrase “Except in the case of a
subcontract level protest,” and by
removing the last sentence of the
paragraph, and paragraph (c), Protests
after award, remove paragraph (c)(1) and
remove the paragraph designation (c)(2).

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

3. The authority citation for Part 970
continues to read as follows:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act, Pub.
L. 95-91 (42 U.S.C. 7254).

§970.5203-1 [Amended]

4. In Section 970.5203-1, Covenant
against contingent fees, the phrase
“with the addition of the following
paragraph,” is removed and clause
paragraph (c) is removed.

5. Section 970.5204—7, is added to
read as follows:

§970.5204-7 Protecting the Government’s
interest when subcontracting with
contractors debarred, suspended, or
proposed for debarment.

Include the clause at FAR 52.209-6 as
prescribed in FAR 9.409(b).

§970.5204-21 [Amended]

6. Section 970.5204-21, Property, the
phrase ““As prescribed in 970.7104-43,”
is removed from the introductory text.

7. Section 970.5204-22, is revised to
read as follows:

§970.5204-22 Contractor purchasing
system.

Insert the following clause.

Contractor Purchasing System (Oct 1995)

(a) General. The contractor shall develop,
implement, and maintain formal policies,
practices, and procedures to be used in the
award of subcontracts consistent with this
clause, 48 CFR (DEAR) 970.5204-44, and 48

CFR (DEAR) 970.71. The contractor’s
purchasing system and methods shall be
fully documented, consistently applied, and
acceptable to DOE in accordance with 48
CFR (DEAR) 970.7102. The contractor shall
maintain file documentation which is
appropriate to the value of the purchase and
is adequate to establish the propriety of the
transaction and the price paid. The
contractor’s purchasing performance will be
evaluated against such performance criteria
and measures as may be set forth elsewhere
in this contract. DOE reserves the right at any
time to require that the contractor submit for
approval any or all purchases under this
contract. The contractor shall not purchase
any item or service the purchase of which is
expressly prohibited by the written direction
of DOE and shall use such special and
directed sources as may be expressly
required by the DOE contracting officer. The
contractor’s approved purchasing system and
methods shall include the requirements set
forth in paragraphs (b) through (w) of this
clause.

(b) Acquisition of Utility Services. Utility
services shall be acquired in accordance with
the requirements of 48 CFR (DEAR) 970.0803.

(c) Acquisition of Real Property. Real
property shall be acquired in accordance
with 48 CFR (DEAR) Subpart 917.74.

(d) Advance Notice of Proposed
Subcontract Awards. Advance notice shall be
provided in accordance with 48 CFR (DEAR)
970.7109.

(e) Audit of Subcontractors.

(1) The contractor shall provide for:

(i) periodic post-award audit of cost-
reimbursement subcontractors at all tiers,
and

(ii) audits, where necessary, to provide a
valid basis for pre-award or cost or price
analysis.

(2) Responsibility for determining the costs
allowable under each cost-reimbursement
subcontract remains with the contractor or
next higher-tier subcontractor. The contractor
shall provide, in appropriate cases, for the
timely involvement of the contractor and the
DOE contracting officer in resolution of
subcontract cost allowability.

(3) Where audits of subcontractors at any
tier are required, arrangements may be made
to have the cognizant Federal agency perform
the audit of the subcontract. These
arrangements shall be made administratively
between DOE and the other agency involved
and shall provide for the cognizant agency to
audit in an appropriate manner in light of the
magnitude and nature of the subcontract. In
no case, however, shall these arrangements
preclude determination by the DOE
contracting officer of the allowability or
unallowability of subcontractor costs claimed
for reimbursement by the contractor.

(4) Allowable costs for cost reimbursable
subcontracts are to be determined in
accordance with the cost principles of FAR
Part 31, appropriate for the type of
organization to which the subcontract is to be
awarded, as supplemented by 48 CFR (DEAR)
Part 931. Allowable costs in the purchase or
transfer from contractor-affiliated sources
shall be determined in accordance with 48
CFR (DEAR) 970.7105 and 48 CFR (DEAR)
970.3102-15(b).

(f) Bonds and Insurance.

(1) The contractor shall require
performance bonds in penal amounts as set
forth in FAR 28.102-2(a) for all fixed priced
and unit-priced construction subcontracts in
excess of $25,000. The contractor shall
consider the use of performance bonds in
fixed price nonconstruction subcontracts,
where appropriate.

(2) A payment bond shall be obtained on
Standard Form 25A, modified to name the
contractor as well as the United States of
America as obligees, for all fixed price, unit-
price and cost-reimbursement construction
subcontractors in excess of $25,000. The
penal amounts shall be determined as set
forth in FAR 28.102-2(b).

(3) A subcontractor may have more than
one acceptable surety in both construction
and other subcontracts, provided that in no
case will the liability of any one surety
exceed the maximum penal sum for which it
is qualified for any one obligation. For
subcontracts other than construction, a co-
surety (two or more sureties together) may
reinsure amounts in excess of their
individual capacity, with each surety having
the required underwriting capacity that
appears on the list of acceptable corporate
sureties.

(9) Buy American. The contractor shall
comply with the provisions of the Buy
American Act as reflected in 48 CFR (DEAR)
970.5203-3 and 48 CFR (DEAR) 970.5204-3.
The contractor shall forward determinations
of nonavailability of individual items to the
DOE contracting officer for approval. Items in
excess of $100,000 require the prior
concurrence of the Head of Contracting
Activity. If, however, the contractor has an
approved purchasing system, the Head of the
Contracting Activity may authorize the
contractor to make determinations of
nonavailability for individual items valued at
$100,000 or less.

(h) Construction and Architect-Engineer
Subcontracts.

(1) Independent Estimates. A detailed,
independent estimate of costs shall be
prepared for all construction work to be
subcontracted.

(2) Specifications. Specifications for
construction shall be prepared in accordance
with the DOE publication entitled ““General
Design Criteria Manual.”

(3) Prevention of Conflict of Interest.

(i) The contractor shall not award a
subcontract for construction to the architect-
engineer firm or an affiliate that prepared the
design. This prohibition does not preclude
the award of a ““turnkey”” subcontract so long
as the subcontractor assumes all liability for
defects in design and construction and
consequential damages.

(ii) The contractor shall not award both a
cost-reimbursement subcontract and a fixed-
price subcontract for construction or
architect-engineer services or any
combination thereof to the same firm where
those subcontracts will be performed at the
same site.

(iii) The contractor shall not employ the
construction subcontractor or an affiliate to
inspect the firm’s work. The contractor shall
assure that the working relationships of the
construction subcontractor and the
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subcontractor inspecting its work and the
authority of the inspector are clearly defined.

(i) Contractor-Affiliated Sources.
Equipment, materials, supplies, or services
from a contractor-affiliated source shall be
purchased or transferred in accordance with
48 CFR (DEAR) 970.7105.

(j) Contractor-Subcontractor Relationship.
The obligations of the contractor under
paragraph (a) of this clause, including the
development of the purchasing system and
methods, and purchases made pursuant
thereto, shall not relieve the contractor of any
obligation under this contract (including,
among other things, the obligation to
properly supervise, administer, and
coordinate the work of subcontractors).
Subcontracts shall be in the name of the
contractor, and shall not bind or purport to
bind the Government.

(k) Government Property. Identification,
inspection, maintenance, protection, and
disposition of Government property shall
conform with the policies and principles of
FAR Part 45, 48 CFR (DEAR) 945, the Federal
Property Management Regulations 41 CFR
101, the DOE Property Management
Regulations 41 CFR 109, and their contracts.

(1) Indemnification. Except for Price-
Anderson Nuclear Hazards Indemnity, no
subcontractor may be indemnified except
with the prior approval of the Procurement
Executive.

(m) Leasing of Motor Vehicles. Contractors
shall comply with FAR 8.11 and 48 CFR
(DEAR) 908.11.

(n) Make-or-Buy Plans. Acquisition of
property and services shall be obtained on a
least-cost basis, consistent with the
requirements of the Make-or-Buy Plan clause
of this contract and the contractor’s approved
make-or-buy plan.

(o) Management, Acquisition and Use of
Information Resources. Requirements for
automatic data processing resources and
telecommunications facilities, services, and
equipment, shall be reviewed and approved
in accordance with applicable DOE Orders
and regulations regarding information
resources.

(p) Priorities, Allocations and Allotments.
Priorities, allocations and allotments shall be
extended to appropriate subcontracts in
accordance with the clause or clauses of this
contract dealing with priorities and
allocations.

(q) Purchase of Special Items. Purchase of
the following items shall be in accordance
with the following provisions of 48 CFR
(DEAR) 908.71 and the Federal Property
Management Regulations, 41 CFR 101:

(1) Motor vehicles—48 CFR 908.7101

(2) Aircraft—48 CFR 908.7102

(3) Security Cabinets—48 CFR 908.7106

(4) Alcohol—48 CFR 908.7107

(5) Helium—48 CFR 908.7108

(6) Fuels and packaged petroleum products—
48 CFR 908.7109

(7) Coal—48 CFR 908.7110

(8) Arms and Ammunition—48 CFR 908.7111

(9) Heavy Water—48 CFR 908.7121(a)

(10) Precious Metals—48 CFR 908.7121(b)

(11) Lithium—48 CFR 908.7121(c)

(12) Products and services of the blind and
severely handicapped—41 CFR 101-26.701

(13) Products made in Federal penal and
correctional institutions—41 CFR 101-
26.702

(r) Purchase vs. Lease Determinations.
Contractors shall determine whether required
equipment and property should be purchased
or leased, and establish appropriate
thresholds for application of lease vs.
purchase determinations. Such
determinations shall be made:

(1) at time of original acquisition;

(2) when lease renewals are being
considered; and

(3) at other times as circumstances warrant.

(s) Quality Assurance. Contractors shall
provide no less protection for the
Government in its subcontracts than is
provided in the prime contract.

(t) Setoff of Assigned Subcontractor
Proceeds. Where a subcontractor has been
permitted to assign payments to a financial
institution, the assignment shall treat any
right of setoff in accordance with 48 CFR
(DEAR) 932.803.

(u) Strategic and Critical Materials. The
contractor may use strategic and critical
materials in the National Defense Stockpile.

(v) Termination. When subcontracts are
terminated as a result of the termination of
all or a portion of this contract, the contractor
shall settle with subcontractors in conformity
with the policies and principles relating to
settlement of prime contracts in FAR
subparts 49.1, 49.2 and 49.3. When
subcontracts are terminated for reasons other
than termination of this contract, the
contractor shall settle such subcontracts in
general conformity with the policies and
principles in FAR subparts 49.1, 49.2, 49.3
and 49.4. Each such termination shall be
documented and consistent with the terms of
this contract. Terminations which require
approval by the Government shall be
supported by accounting data and other
information as may be directed by the
contracting officer.

(w) Unclassified Controlled Nuclear
Information. Subcontracts involving
unclassified uncontrolled nuclear
information shall be treated in accordance
with 10 CFR Part 1017.

8§970.5204-24 [Amended]

9. Section 970.5204—-24, Subcontractor
cost or pricing data, the phrase ““As
prescribed in 970.7104-11,” is removed
from the introductory text.

10. Add new Section 970.5204-44,
Flowdown of contract requirements to
subcontracts, to read as set forth below:

§970.5204-44 Flowdown of contract
requirements to subcontracts.

Insert the following clause.

Flowdown of Contract Requirements to
Subcontracts (Oct 1995)

(a) The contractor shall include the clauses
in paragraph (b) of this clause in appropriate
subcontracts.

(1) To the extent that the clause is included
in this prime contract, the contractor shall
comply with that portion of the clause that
directs application to subcontracts.

(2) To the extent that the clause is not
included in this prime contract, or where it

is included but there is no instruction for
treatment in subcontracts, the contractor
shall include the clause in accordance with
applicable regulatory guidance which would
apply if the subcontract were a prime
contract with the Federal government.

(3) In all cases, where a regulation is cited,
the contractor shall comply with the
regulation in administration of the related
clause.

(b) Clauses and related regulations.

(1) Air Transportation by U.S.-Flag
Carriers. Clause at FAR 52.247-63.

(2) Anti-Kickback Act of 1986. Clause at
FAR 52.203-7.

(3) Clean Air and Water. Clause at FAR
52.223-2, and follow the requirements of
FAR 23.1.

(4) Contract Work Hours and Safety
Standards Act. Clause at FAR 52.222—4, and
follow the requirements of FAR 22.3.

(5) Cost or Pricing Data. Clause at 48 CFR
(DEAR) 970.5204-24.

(6) Cost and Schedule Control Systems.
Clause at 48 CFR (DEAR) 970.5204-50.

(7) Cost Accounting Standards. Clause at
FAR 52.230-2, as prescribed in 48 CFR
(DEAR) 970.30.

(8) Davis-Bacon Act. Clauses as directed at
FAR 22.407, and follow the requirements of
FAR 22.4 to the same extent that they would
apply if the subcontract had been directly
awarded by DOE. 48 CFR (DEAR) Subpart
922.4 and 48 CFR (DEAR) 970.2273 provide
guidance to assist in determining the
applicability of these regulations.

(9) Employment of the Handicapped.
Clause at FAR 52.222-36, and follow the
requirements of FAR 22.14.

(10) Environmental and Occupational
Safety and Health. Clauses as prescribed in
48 CFR (DEAR) 970.2303-2.

(11) Equal Employment Opportunity.
Clauses as prescribed in FAR 22.810, as
applicable, and follow the requirements of
FAR 22.8, 48 CFR (DEAR) 922.8, E.O. 11246
and 40 CFR Part 60.

(12) Examination of Records by
Comptroller General. Clause at FAR 52.215—
1.

(13) Foreign Travel. Clause at 48 CFR
(DEAR) 970.5204-52.

(14) Nuclear Hazards Indemnity. Clause at
48 CFR (DEAR) 970.2870.

(15) Organizational Conflicts of Interest.
Clause at 48 CFR (DEAR) 952.209-72.

(16) Patent, Data and Copyrights.
Appropriate clauses as required by 48 CFR
(DEAR) Parts 927 and 970.

(17) Printing. Clause at 48 CFR (DEAR)
970.5204-19.

(18) Privacy Act. Clauses at FAR 52.224—
1 and FAR 52.224-2, and follow the
requirements of FAR 24.1.

(19) Record Retention. Clause at 48 CFR
(DEAR) 970.5204-9.

(20) Safeguarding Classified Information.
Appropriate clauses as prescribed at 48 CFR
(DEAR) 970.0404.

(21) Service Contract Act. Clauses at FAR
52.222-40 and FAR 52.222-41.

(22) Small Business and Small
Disadvantaged Business Concerns. Clause at
FAR 52.219-9.

(23) Special Disabled and Vietnam Era
Veterans. Clause at FAR 52.222-35, and
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follow the requirements of FAR Subpart
22.13.

(24) Taxes. Clause similar to 48 CFR
(DEAR) 970.5204-23 cost-reimbursement. An
appropriate tax clause covering tax matters
should also be included in fixed-price
subcontracts.

(25) Termination. Appropriate clause or
clauses as set forth at FAR 52.249-1 through
52.249-14.

(c) Other. Omission from the foregoing list
of contract flowdown provisions shall not be
construed as waiving a requirement for the
contractor to comply with a flowdown
requirement for subcontracts appearing
elsewhere in this contract.

§970.5204-45 [Amended]

11. Section 970.5204-45,
Termination, the phrase ““As prescribed
in 970.7104-30,” is removed from the
introductory text.

§970.5204-50 [Amended]

12. At 970.5204-50, Cost and
schedule control systems, remove the
phrase ““As prescribed in 970.7104-40,”
from the introductory text.

§970.7104 [Removed and Reserved]

13. Section 970.7104, Conditions of
purchasing by management and
operating contractors, including

970.7104-1 through 970.7104-47, is
removed and reserved.

[FR Doc. 95-23739 Filed 9-25-95; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 92—29; Notice 6]
RIN 2127-AA00

Federal Motor Vehicle Safety
Standards; Stability and Control of
Medium and Heavy Vehicles During
Braking; Correction

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule; correction of
effective dates.

SUMMARY: On March 10, 1995, NHTSA
published a final rule that amended
Standard No. 105, Hydraulic Brake
Systems, and Standard No. 121, Air
Brake Systems, to require medium and
heavy vehicles to be equipped with an
antilock brake system (ABS) to improve

the directional stability and control of
these vehicles during braking. (60 FR
13216) The agency has since learned
that the dates section of that document
was incomplete because it does not set
effective dates for the changes to Part
571.3 and Standard No. 101. Today’s
document corrects the dates section to
address the effective dates for these
amendments.

EFFECTIVE DATES: Effective September
26, 1995, the document published at 60
FR 13216 (March 11, 1995) is effective
on March 1, 1999 for amendments to 49
CFR 571.105 and March 1, 1997 for
amendments to 49 CFR 571.121. The
amendments to 49 CFR Part 571.3 and
to 49 CFR 571.101 become effective
September 26, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Marvin L. Shaw, Office of Chief
Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(202—-366—2992).

Issued on: September 21, 1995.
Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 95-23877 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

7 CFR Part 3017

RIN 0503-AA12

Nonprocurement Debarment and
Suspension

AGENCY: Department of Agriculture
(USDA).
ACTION: Notice of proposed rulemaking.

SUMMARY: USDA proposes to amend its
regulations that implement Executive
Order (E.O.) 12549, “Debarment and
Suspension.** E.O. 12549 required
executive departments and agencies to
issue regulations, consistent with
guidelines issued by the Office of
Management and Budget (OMB), to
establish governmentwide effect for an
agency’s nonprocurement debarment
and suspension actions. These changes
are being proposed to enhance USDA
participation in the governmentwide
nonprocurement debarment and
suspension system by making
appropriate modifications to the
coverage of the regulations and
clarifying the relationship of the
regulations to other USDA procedures
for establishing participant ineligibility
for specific programs.

DATES: Comments must be received on
or before November 27, 1995.
ADDRESSES: Comments should be sent to
Assistant General Counsel, Research
and Operations Division, Office of the
General Counsel, U.S. Department of
Agriculture, Washington, DC 20250—
1400.

FOR FURTHER INFORMATION CONTACT:
Gary W. Butler, Deputy Assistant
General Counsel, Office of the General
Counsel, (202) 720-2577.
SUPPLEMENTARY INFORMATION: As part of
the Federal Government’s initiatives to
curb fraud, waste, and abuse, E.O.
12549, “Debarment and Suspension,”
was signed on February 18, 1986. E.O.
12549 required executive departments
and agencies to issue regulations to
establish governmentwide effect for an
agency’s nonprocurement debarment

and suspension actions. Section 3 of
E.O. 12549 required that such
regulations be consistent with
guidelines issued by OMB.

On October 20, 1987, 20 executive
departments and agencies published a
proposed common rule (52 FR 39035—
39042) which implemented the final
OMB guidelines that had been
published on May 29, 1987 (52 FR
20360-20369). USDA did not join the
proposed common rule, but rather
published a proposed rule that
addressed some problems peculiar to
USDA while being consistent with the
OMB guidelines.

On May 26, 1988, 27 executive
departments and agencies published a
final common rule (53 FR 19159-19211)
and OMB adopted the final common
rule as its amended final guidelines.
Upon reconsideration of the issue of
joining the common rule, USDA
published a final rule on January 30,
1989 (54 FR 4729), which followed the
text of the final common rule published
on May 26, 1988. However, USDA
limited the scope of coverage of the rule
(7 CFR Part 3017) to domestic assistance
transactions and added material
generally to reflect internal organization
and procedures. Following extended
consultations with OMB, USDA has
determined that the coverage of this rule
should be amended by removing the
provision that limits the coverage of the
rule to domestic assistance transactions.
This change would make the scope of
the USDA rule consistent with the scope
of the common rule as adopted by most
other agencies. However, USDA is
proposing additional specific exceptions
from coverage of the common rule, as
implemented by USDA, that are deemed
in the public interest. These exceptions
are necessary because, for certain USDA
programs, the benefits resulting from
full application of the rule would be
outweighed by potential programmatic
harms that are explained in detail in the
section-by-section analysis.

While proposing additional
exceptions from coverage, USDA
emphasizes that certain programs,
including, but not limited to, those
related to warehouse licensing;
producer entitlements; predator control;
grading; inspection; timber export; and
public animal, and plant health or safety
that would be affected by such
exceptions are subject to existing
statutes and regulations that provide

exclusionary actions of various kinds
that may be imposed by USDA for
improper conduct. Accordingly, the fact
that a USDA program may be excepted
from the application of the
nonprocurement debarment and
suspension common rule would not
preclude USDA from using such other
authorities to exclude persons who
violate certain statutes or USDA
regulations from participation in such
excepted programs. For example, this
proposal would not in any manner
restrict appropriate USDA officials’
ability to: (1) Suspend or revoke licenses
under the United States Warehouse Act;
(2) determine ineligibility for payments
under the provisions of section 1001B of
the Food Security Act of 1985; (3)
withdraw or suspend inspection
services for violations of the Federal
Meat Inspection Act, the Poultry
Products Inspection Act, or the
regulations issued under the Federal
Meat Inspection Act or the Poultry
Products Inspection Act; (4) revoke
licenses for violations of the Animal
Welfare Act or the regulations issued
under the Animal Welfare Act; (5)
withdraw or suspend permits for the
importation or transportation of
organisms or vectors for violation of the
Virus-Serum Toxin Act or the
regulations issued under the Virus-
Serum Toxin Act; (6) revoke or suspend
licenses for the treatment of garbage
under the Swine Health Protection Act
or the regulations issued under the
Swine Health Protection Act; (7) deny or
withdraw grading and inspection
services under the Agricultural
Marketing Act of 1946; (8) refuse the
payment of indemnity under the Act of
May 29, 1884; (9) debar persons who
violate the Forest Resources
Conservation and Shortage Relief Act of
1990; or (10) impose civil monetary
penalties, when authorized, for
violations of acts and regulations
administered by the Secretary of
Agriculture. Moreover, in any case in
which an administrative exclusion is
considered under one or more of such
other provisions, USDA will initiate,
where appropriate, debarment or
suspension under the common rule for
the protection of the entire Government.
During the development of this
proposed rule, questions were raised
about the treatment under Part 3017 of
the transactions with local non-
governmental entities (such as nonprofit
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child care centers and private schools)
in the Child Nutrition Programs of the
Food and Consumer Service. In
particular, some have questioned the
agency’s position that these transactions
constitute mandatory awards since there
are nearly 200 of such entities currently
denied participation in the Child
Nutrition Programs based on their
serious deficiencies in those programs.
However, if viewed as mandatory
awards, these transactions would be
excluded from coverage both for
purposes of certification and for
eligibility for the awards (7 CFR
3017.110(a)(2)(i) and 3017.200(c)(1))
under Part 3017. It has been suggested
that USDA require all non-governmental
entities to complete the certification,
even though the award itself might not
be denied. While this rule does not
propose any changes in these areas, the
Department welcome comments on
these questions. Further, as indicated
above, whenever USDA takes an action
to exclude a local non-governmental
entity from participation in a Child
Nutrition Program, USDA will consider
initiating, where appropriate, debarment
or suspension under the common rule
for the protection of the entire
Government.

For USDA programs subject to
existing statutes and/or regulations
permitting certain exclusionary actions,
this proposed rule shall not affect
actions taken under these statutes or
regulations prior to the effective date of
this rulemaking. Exclusionary actions
taken prior to the effective date of this
rulemaking shall be governed by the
statutes and regulations then in effect.

Section-by-Section Analysis
Subpart A

Section 3017.110, Coverage

—USDA proposes to amend §3017.110,
““Coverage,” by revising paragraph
(a)(3), Department of Agriculture
covered transactions, which currently
limits the coverage of the USDA
nonprocurement debarment and
suspension rule to domestic
assistance covered transactions. This
limitation would be removed, which
would make the scope of the USDA
rule consistent with the scope of the
common rule as adopted by most
other agencies. However, USDA is
proposing additional specific
exceptions from coverage of the
common rule that are deemed in the
public interest.

—With respect to paragraph (a)(1),
Covered transaction, USDA proposes
to state in paragraph (a)(3)(i) that, for
USDA'’s export and foreign assistance
programs, only primary covered

transactions will be considered
covered transactions for the purposes
of these regulations. Any lower tier
transactions with respect to such
programs will not be considered
lower tier covered transactions.
Export programs in this context do
not include transactions for the export
or substitution of Federal timber
pursuant to the Forest Resources
Conservation and Shortage Relief Act
of 1990, 16 U.S.C. 620 et seq. (the
“Export Act”). In fact, the Export Act
provides statutory authority for the
head of the Forest Service to debar
persons who violate the Export Act
and/or regulations issued thereunder.

One effect of the proposed
amendment will be that, although
participants in primary covered
transactions under these programs will
have to provide the required
certifications, there will be no
certification requirements applicable to
participants in lower tier transactions.
This partial limitation from coverage for
these programs is necessary because it is
expected to be difficult, and in some
cases impossible, for participants in
primary covered transactions under
these programs to obtain the necessary
certifications from lower tier
participants.

Lower tier participants in USDA’s
export and foreign assistance programs
may include domestic suppliers, foreign
or domestic agents, foreign or domestic
parties involved in the transportation of
the commodity, foreign or domestic
subcontracted representatives, and
foreign buyers of the commodity. The
foreign entities that would be required
to provide certifications may be
unwilling to make certifications, and
any certifications obtained may not be
enforceable because these foreign
entities will generally not be subject to
U.S. laws. The different legal structures
for organizations which may exist in
foreign countries further complicate
matters. For example, it may be difficult
for a non-governmental foreign entity to
identify its “principals’” for purposes of
providing the necessary certification. To
impose an additional administrative
burden upon foreign buyers would only
encourage them to purchase from our
competitors, thereby defeating the
purpose of many of the USDA export
programs.

The fungible nature of most of the
commodities involved in the export and
foreign assistance programs creates
additional problems. Without the
proposed amendment, participants in
primary covered transactions under
these programs (primarily exporters)
would be required to obtain

certifications from each supplier

providing at least $100,00 worth of the

commodities, services, or goods in
connection with a covered transaction.

(We note that 7 CFR Part 3017 applies

to lower tier procurement contracts that

equal or exceed the Federal
procurement small purchase threshold.

See 7 CFR §3017.110(a)(1)(ii)(B).

Pursuant to the providings of sections

4001 and 4003 of the Federal

Acquisition Streamlining Act of 1994,

this threshold and thus the level of

expected lower tier procurement
contracts has increased to $100,000.)

This requirement would continue down

the supply chain, with all such

suppliers obtaining certifications from
their suppliers, until a transaction
amounting to less than $100,000 was
reached. (However, it would be
necessary to obtain a certification from

a person participating in a transaction

amounting to less than $100,000 under

a covered transaction if that person will

have a critical influence on or

substantive control over that covered
transaction. The $100,000 figure is used
in this section-by-section analysis to
simplify the discussion.) Downstream
suppliers would, in some cases, be
unable to provide the required
certifications with respect to lower tier
transactions. Suppliers generally obtain
commodities from a variety of sources
and store them commingled until they
are sold. In some cases, it would be
impossible for a supplier to determine

the source of a particular quantity of a

commodity in order to obtain the

necessary certification from such
source.

—With respect to paragraph (a)(1)(ii)(B),
USDA proposes in paragraph (a)(3)(ii)
to limit coverage of lower tier
procurement contracts in the
domestic food assistance programs to
the initial procurement contracts and
the first tier of subcontracts under
those procurement contracts.

The current rule includes lower tier
procurement contracts within the scope
of coverage of this part. USDA
recognizes the importance of
maintaining lower tier coverage of the
initial procurement contract and the
first tier subcontract thereunder in order
to protect the integrity of its domestic
food assistance programs. However,
extending lower tier coverage beyond
these levels is unworkable because
suppliers in these programs may
provide food to a variety of outlets,
obtain food from many different
sources, and commingle the food before
selling it to the outlets.

For example, in a domestic food
assistance program such as the National
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School Lunch Program, many school

districts contract with food service

management companies to provide
school lunches. To ensure compliance
with the requirements of the common
rule for all lower tier covered
transactions, not only would the food
service management company have to
provide a certification and agree not to
knowingly contract with debarred or
suspended companies, but certifications
would also have to be obtained from the
bakery which supplies the break to the
food service management company, the
food wholesaler which supplies the
flour to the bakery, the flour mill which
sells the flour to the wholesaler, the
merchants who supply the wheat to the
flour mill, and even the farmers (of
which there will be many) who sell the
wheat to the merchants. Given that at
each level these products are typically
commingled, it would be impossible to
determine the precise outlet for each
item for each of these lower tier
transactions. Thus, each entity would
need to obtain certifications from all of
its suppliers to ensure compliance with
the common rule. This certification
requirement would continue down the
chain of contracts until the $100,000
limit is reached. Such a requirement
would be an onerous and unreasonable
burden on commerce.

—With respect to paragraph (a)(2),
USDA proposes in paragraph
(a)(3)(iii) to provide an exception from
the coverage of this part for
transactions under programs that
provide statutory entitlements and
make available loans to individuals
and entities in their capacity as
agricultural producers. This exception
would not apply to transactions under
programs that provide loans or other
assistance to recipients for business or
industrial purposes. The proposed
exception is necessary in order to
avoid the imposition of unnecessary
and unduly burdensome certification
requirements upon participants in
these programs and to relieve them of
the burden of trying to determine
when a certification would even be
required.

In addition, with respect to
entitlement and farm lending programs,
these producers would have to obtain
certifications from all persons or entities
with whom they do business involving
at least $100,000. This requirement
would increase regulatory burdens on
producers and put the Consolidated
Farm Service Agency (CFSA) in the
position of partially regulating all of the
producers’ business transactions from
purchasing inputs to selling
commodities.

For a typical farming operation, lower
tier transactions could easily include
payments to landlords or mortgage
companies, seed dealers, fertilizer
dealers, herbicide/insecticide suppliers,
equipment dealers (implement
purchases or equipment leasing
arrangements), petroleum suppliers
(gasoline and diesel fuel), irrigation
input suppliers (including well digging
and electricity), custom services
(custom farming, heavy equipment
work, custom fertilizer or herbicide
application, and custom harvesting),
and commodity sales/marketing
services. Most individual producers will
not have the economic clout to require
suppliers to provide these certifications.
Even if they were able to obtain such
certifications, given the number of
suppliers that could be involved, it
would be a substantial administrative
burden on producers to collect these
certifications.

Furthermore, producers would be
required to agree not to knowingly do
business with a debarred party. Yet, a
producer may have little choice in a
situation where a major input supplier,
such as a seed company or cooperative,
becomes debarred, the debarment is
widely publicized, and it is the only
supplier through which the producer is
able to obtain required inputs.

—Also under paragraph (a)(2), USDA
proposes in paragraph (a)(3)(iii) to
provide an exception from the
coverage of this part for transactions
under conservation programs.

This proposed exception is necessary
to avoid the same type of lower tier
certification problems which were
discussed with respect to farm
entitlement and farm lending programs.
In addition, because many of USDA’s
conservation programs, such as the
Agricultural Conservation Program,
have relatively low dollar limits for
payment, it is quite possible that the
certification requirements would
remove any incentive producers would
have to participate in these programs.
This result would be contrary to the
objective of promoting the stewardship
of land through conservative incentives
designed to encourage pollution
abatement and land conservation
practices, thus providing a benefit to the
general public rather than to the
individual participants only.

—Also under paragraph (a)(2), USDA
proposes in paragraph (a)(3)(iii) to
provide an exception from the
coverage of this part for transactions
under warehouse licensing programs.
In the absence of this proposed

exception, the burden imposed upon

participants in the warehouse licensing

programs would be substantial. It would

be impossible for warehousemen to

obtain lower tier certifications with
respect to most of their commodity
transactions because commodities like
fertilizer, wheat, and feed grains are
generally stored and merchandized from

a commingled, fungible mass. In

addition, the warehouseman is required

to store commodities on a non-

discriminatory basis and performs a

public service by assuring that a farmer

has a facility, which is bonded and
meets federal licensing requirements,
available to store and market
commodities.

—Also under paragraph (a)(2), USDA
proposes in paragraph (a)(3)(iii) to
provide exceptions from the coverage
of this part for the receipt of licenses,
permits, certificates, and
indemnification under regulatory
programs in the interest of public
health and safety, and animal and
plant health and safety. In addition,
this paragraph would provide
exceptions for the provision by State
or local governments of official
grading and inspection services,
animal damage control services, and
public health and safety and animal
and plant health and safety inspection
services, and the receipt of official
grading and inspection services,
animal damage control services, and
public health and safety and animal
and plant health and safety inspection
services.

USDA conducts a humber of programs
and provides certain services that are
designed to protect public health and
safety, protect animal and plant health
and safety, control predators, and
provide markets for agricultural
products that are fair and free of
deceptive trade practices. In many
instances, USDA'’s inability to conduct
these programs with and provide these
services to persons who have been
debarred would undermine USDA’s
ability to protect public health and
safety, protect animal and plant health
and safety, control predators, and
provide markets for agricultural
products that are fair and free of
deceptive trade practices. This inability
to engage in nonprocurement
transactions with debarred persons may
injure not only the debarred person, but
may also injure persons who are not
debarred.

The following are examples of injuries
to public health and safety, animal and
plant health and safety, predator
control, and fair and free markets that
may result because of USDA'’s inability
to engage in nonprocurement
transactions with debarred persons.
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USDA conducts an animal damage
control program under which persons
who have suffered losses from predators
may receive assistance from USDA with
the control of the predators on that
person’s property. USDA's inability to
provide predator control assistance to
debarred persons would not only injure
the debarred individual, but would also
injure all persons who are within the
range of the predators on the debarred
person’s premises.

USDA conducts humerous programs
designed to prevent the spread of plant
and animal diseases and pests. In many
circumstances, USDA has no authority
to require individuals to destroy
animals or plants that are infected with
or exposed to disease. USDA does have
authority under certain circumstances to
pay indemnity to producers who
voluntarily destroy plants or animals
that are infected with or exposed to
disease. USDA's inability to pay
indemnity to debarred producers who
voluntarily destroy animals or plants
infected with or exposed to disease may
result in the continued existence of foci
of infection and the spread of animal
and plant diseases to animals and plants
owned by persons who have not been
debarred.

USDA issues licenses and permits for
animal biologics, such as vaccines or
diagnostics. In order to ship animal
biologics, persons must first obtain
either a license or a permit from USDA.
USDA'’s inability to grant licenses or
permits to debarred persons could result
in the unavailability of products
necessary for the protection of animal
and public health.

USDA grades products in order to
correct market inefficiencies arising
from the lack of information about
quality or performance of agricultural
products. USDA’s grading programs
benefit producers of quality products by
increasing consumer acceptance of
agricultural products and increasing the
likelihood that the producer will receive
more for graded quality products than
for similar ungraded products. Grading
benefits consumers by providing
consumers with information regarding
the quality and performance of the
graded products. USDA's inability to
provide grading services to debarred
producers could result in the inability to
sell ungraded products, a reduction of
graded products in the market place,
and a reduction in the information
consumers have available regarding the
quality and performance of agricultural
products.

—Also under paragraph (a)(2), USDA
proposes in paragraph (a)(3)(iii) to
provide an exception from the

coverage of this part for permits,
licenses, exchanges, and other
acquisitions of real property, rights of
way, and easements under natural
resource management programs. This
paragraph would except such
transactions from coverage because
the value derived from the application
of the rule which precludes doing
business with debarred and
suspended persons is outweighed by
the fact that, in many such
transactions, fair market value is
exchanged and, in many others,
royalty systems operate to return
significant reserves or cash to the
United States from fees collected for
the use of these lands, uses which
have been determined to be in the
best interest of sound land and
resource management.

Further, the benefits of applying this
rule are significantly outweighed by the
inability to efficiently manage and
administer the rule, as hundreds of
thousands of permits are issued under
natural resource programs annually for
which nominal benefits are received by
permittees.

Section 3017.115, Policy

—USDA proposes to amend §3017.115,
“Policy,” by adding a new paragraph
(d) to provide that, in any case in
which an administrative exclusion is
considered under an authority other
than this rule, USDA will initiate,
where appropriate, a debarment or
suspension action under this rule for
the protection of the entire Federal
Government.

Subpart B

Section 3017.200, Debarment or
Suspension

—USDA proposes to amend
§3017.200(c) to reflect the exceptions
to coverage to be inserted in
§3017.110(a)(3).

Impact Analysis
Executive Order 12866

This proposed rule has been
determined to be “‘significant,” and it
has been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act of 1980

The Regulatory Flexibility Act of 1980

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires that, for
each rule with a ““significant economic
impact on a substantial number of small
entities,” an analysis must be prepared
describing the rule’s impact on small
entities and identifying any significant
alternatives to the rule that would

minimize the economic impact on the
small entities.

USDA certifies that these proposed
regulations would not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

USDA certifies that this proposed rule
would not impose any reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1980, 44
U.S.C. Chapter 35.

List of Subjects in 7 CFR Part 3017

Administrative practice and
procedure, Drug abuse, Grant
administration, Grant programs
(Agriculture), Loan programs, Reporting
and recordkeeping requirements.

For the reasons set forth in the
preamble, USDA proposes to amend 7
CFR Part 3017 as follows:

PART 3017—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND
GOVERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

1. The authority citation for Part 3017
would be revised to read as follows:

Authority: 5 U.S.C. 301; 41 U.S.C. 701 et
seq.; E.O. 12549, 51 FR 6370, 3 CFR, 1986
Comp., p. 189.

2. Section 3017.110 would be
amended by revising paragraph (a)(3) to
read as follows:

§3017.110 Coverage.

(a) * * *

(3) Department of Agriculture covered
transactions. (i) With respect to
paragraph (a)(1) of this section, for
USDA'’s export and foreign assistance
programs, covered transactions will
include only primary covered
transactions. Any lower tier transactions
with respect to USDA'’s export and
foreign assistance programs will not be
considered lower tier covered
transactions for the purposes of this
part. The export or substitution of
Federal timber governed by the Forest
Resources Conservation and Shortage
Relief Act of 1990, 16 U.S.C. 620 et seq.
(the “Export Act”), is specifically
excluded from the coverage of this rule.
The Export Act provides separate
statutory authority to debar persons
engaged in both primary covered
transactions and lower tier transactions.

(i) With respect to paragraph
(2)(1)(ii)(B) of this section, for USDA’s
domestic food assistance programs, only
the initial such procurement contract
and the first tier subcontract under that
procurement contract shall be
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considered lower tier covered
transactions.

(iii) With respect to paragraph (a)(2) of
this section, the following USDA
transactions also are not covered:
transactions under programs which
provide statutory entitlements and make
available loans to individuals and
entities in their capacity as producers of
agricultural commodities; transactions
under conservation programs;
transactions under warehouse licensing
programs; the receipt of licenses,
permits, certificates, and
indemnification under regulatory
programs conducted in the interest of
public health and safety and animal and
plant health and safety; the receipt of
official grading and inspection services,
animal damage control services, public
health and safety inspection services,
and animal and plant health and safety
inspection services; if the person is a
State or local government, the provision
of official grading and inspection
services, animal damage control
services, public health and safety
inspection services, and animal and
plant health and safety inspection
services; and permits, licenses,
exchanges and other acquisitions of real
property, rights of way, and easements
under natural resource management
programs.

* * * * *

3. Section 3017.115 would be
amended by adding a new paragraph (d)
to read as follows:

§3017.115 Policy.
* * * * *

(d) In any case in which an
administrative exclusion is considered
under an authority other than this part,
USDA will initiate, where appropriate,
a debarment or suspension action under
this part for the protection of the entire
Federal Government.

4. Section 3017.200 would be
amended by adding a new paragraph (d)
to read as follows:

§3017.200 Debarment or suspension.
* * * * *

(d) Department of Agriculture
excepted transactions. With respect to
paragraph (c) of this section, the
following USDA transactions also are
excepted: transactions under programs
which provide statutory entitlements
and make available loans to individuals
and entities in their capacity as
producers of agricultural commodities;
transactions under conservation
programs; transactions under warehouse
licensing programs; the receipt of
licenses, permits, certificates, and
indemnification under regulatory
programs conducted in the interest of

public health and safety and animal and
plant health and safety; the receipt of
official grading and inspection services,
animal damage control services, public
health and safety inspection services,
and animal and plant health and safety
inspection services; if the person is a
State or local government, the provision
of official grading and inspection
services, animal damage control
services, public health and safety
inspection services, and animal and
plant health and safety inspection
services; and permits, licenses,
exchanges, and other acquisitions of real
property, rights of way, and easements
under natural resource management
programs.

Dated: September 15, 1995.
Dan Glickman,
Secretary of Agriculture.
[FR Doc. 95-23508 Filed 9-25-95; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-91-AD]

Airworthiness Directives; McDonnell
Douglas Model DC—9-80 Series
Airplanes and Model MD—-88 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
9-80 series airplanes and Model MD-88
airplanes. This proposal would require
installation of hydraulic line restrictors
in the main landing gear (MLG), and
modification of the hydraulic damper
assembly of the MLG. This proposal is
prompted by reports of vibration
occurring in the MLG during landing; in
some cases, such vibration has led to the
collapse of the MLG. The actions
specified by the proposed AD are
intended to prevent incidents of
vibration in the MLG, which can
adversely affect the integrity of the
MLG.

DATES: Comments must be received by
November 21, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
91-AD, 1601 Lind Avenue, SW.,

Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Walter Eierman, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (310) 627-5336; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95-NM-91-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
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95-NM-91-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received several reports
from operators of McDonnell Douglas
Model DC-9-80 series airplanes who
have experienced incidents of severe
vibration of the main landing gear
(MLG) when brakes are applied during
landing. The vibration resulted in
separation of the torque link and
breakage at the apex joint. In three of
these incidents, the MLG collapsed.
Investigation revealed that the collapse
resulted from torsional vibration in the
MLG, which was induced by interaction
between the landing gear and the brake
antiskid system.

The FAA also has received a report
indicating that a MLG failed due to
fatigue failure of the MLG shock strut
cylinder. Investigation revealed that a
fore and aft vibration of the MLG can
occur when brakes are applied. As in
the other incidents, this vibration is
caused by the interaction of the landing
gear and the brake antiskid system.
Such vibration causes higher than
expected stress levels in the MLG shock
strut cylinder, and can lead to the
subsequent fatigue failure of the
cylinder.

These conditions, if not corrected, can
adversely affect the integrity of the
MLG.

The FAA has reviewed and approved
the following McDonnell Douglas
Service Bulletins:

1. Service Bulletin MD80-32-276,
dated March 31, 1995: This document
describes procedures for the installation
of brake line restrictors on airplanes not
currently equipped with them. This
installation will minimize the
possibility of both the torsional and the
fore and aft vibration that results from
the interaction of the landing gear and
the antiskid system.

2. Service Bulletin MD80-32-278,
dated March 31, 1995: This document
describes procedures to replace and
modify the hydraulic damper assembly.
The replacement or modification entails
removing the shims located between the
cap and damper assembly housing;
increasing the torque on the damper
housing assembly bolts; and replacing
or modifying the damper assembly
components to increase the volume of
fluid passing between the two damper
chambers. This modification
significantly increases the damping
capability of this unit and consequently
reduces the possibility of torsional
vibration in the MLG assembly.

Accomplishing the actions described
in these two service bulletins will have
a combined effect to:

1. substantially reduce the amount of
vibration in the MLG,

2. improve the effectiveness of the
high energy damper, and

3. minimize the possibility of
incidents of extreme vibration on these
airplanes, which can lead to damage to
the MLG and the airframe.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require installation of MLG brake
system hydraulic line restrictors, and
modification or replacement of the MLG
hydraulic damper assembly. The actions
would be required to be accomplished
in accordance with the two service
bulletins described previously.

There are approximately 1,100 Model
DC-9-80 series airplanes and Model
MD-88 airplanes of the affected design
in the worldwide fleet. The FAA
estimates that 600 airplanes of U.S.
registry would be affected by this
proposed AD.

Accomplishment of the installation of
the brake line restrictor, as described in
McDonnell Douglas Service Bulletin
MD80-32-276, would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $928 per
airplane. Based on these figures, the
total cost impact of this proposed
installation action on U.S. operators is
estimated to be $700,800, or $1,168 per
airplane.

Accomplishment of the modification
of the hydraulic damper assembly, as
described in McDonnell Douglas Service
Bulletin A32-278, would take
approximately 6 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $4,000 per
airplane. Based on these figures, the
total cost impact of this modification
action on U.S. operators is estimated to
be $2,616,000, or $4,360 per airplane.

Based on the figures discussed above,
the FAA estimates that the total cost
impact of this proposed AD on U.S.
operators would be $3,316,800, or
$5,528 per airplane. This total cost
impact figure is based on assumptions
that no operator has yet accomplished
any of the proposed requirements of this
AD action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 95-NM-91-AD.
Applicability: Model DC-9-81 (MD-81),
-82 (MD-82), —83 (MD-83), and —87 (MD-87)
series airplanes, and Model MD-88 airplanes;
certificated in any category; and listed in the
following McDonnell Douglas Service

Bulletins:

McDonnell Douglas MD-80 Service Bulletin
MD80-32-276, dated March 31, 1995; and

McDonnell Douglas MD-80 Service Bulletin
MD80-32—-278, dated March 31, 1995.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
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provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To reduce the possibility of vibration in the
main landing gear (MLG) that can adversely
affect its integrity, accomplish the following:

(a) For airplanes listed in McDonnell
Douglas MD-80 Service Bulletin MD80-32—
276, dated March 31, 1995, that have not
been previously modified (installation of
brake line restrictors) in accordance with
McDonnell Douglas MD-80 Service Bulletin
32-246: Within 9 months after the effective
date of this AD, install filtered restrictors in
the MLG hydraulic brake system in
accordance with McDonnell Douglas MD-80
Service Bulletin MD80-32-276, dated March
31, 1995.

(b) For airplanes listed in McDonnell
Douglas MD-80 Service Bulletin MD80-32—-
278, dated March 31, 1995: Within 36
months after the effective date of this AD,
modify the hydraulic damper assembly (by
removing shims, increasing bolt torque, and
incorporating changes to increase the volume
of fluid passing between the two damper
chambers) in accordance with McDonnell
Douglas MD-80 Service Bulletin MD80-32—
278, dated March 31, 1995 .

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
September 20, 1995.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-23808 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-118-AD]

Airworthiness Directives; McDonnell
Douglas Model DC—9-80 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model DC-9-80
series airplanes, that currently requires
inspection and replacement of certain
suspect horizontal stabilizer primary
trim motors. That AD was prompted by
an analysis which revealed that certain
incorrectly manufactured motor shafts
could fail prematurely and, in turn,
cause the primary trim motor to fail.
The actions specified in that AD are
intended to prevent such failures of the
primary trim motor, which could
ultimately result in reduced
controllability of the airplane. This
action would expand the applicability
of the existing AD to include additional
airplanes.

DATES: Comments must be received by
November 6, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM-
118-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60); or
Sundstrand Aerospace, 4747 Harrison
Avenue, P.O. Box 7002, Rockford,
Illinois 61125—-7002. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Walter Eierman, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (310) 627-5336; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-118-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-118-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On March 8, 1995, the FAA issued AD
95-06-04, amendment 39-9174 (60 FR
15034, March 22, 1995), applicable to
certain McDonnell Douglas Model DC—
9-80 series airplanes, to require
inspection and replacement of certain
suspect horizontal stabilizer primary
trim motors. That action was prompted
by an analysis which revealed that
certain incorrectly manufactured motor
shafts could fail prematurely and, in
turn, cause the primary trim motor to
fail. The requirements of that AD are
intended to prevent such failures of the
primary trim motor, which could
ultimately result in reduced
controllability of the airplane.

Since the issuance of that AD, the
FAA received a report indicating that an
additional lot of motor output shafts
was nhot subjected to a hardening



49526

Federal Register / Vol. 60, No. 186 / Tuesday, September 26, 1995 / Proposed Rules

process (heat treatment) during
manufacture. Without this hardening
process, the defective output shafts may
experience excessive wear, which could
lead to failure of the shaft and,
consequently, failure of the trim motor.
A shaft failure in the primary trim motor
could also result in the inability of the
trim gearbox to transmit the input from
the alternate trim motor. This condition,
if not corrected, could result in the loss
of all stabilizer trim and subsequent
reduced controllability of the airplane.
No failures have actually occurred in
service, however.

The FAA has reviewed and approved
McDonnell Douglas MD-80 Alert
Service Bulletin A27-342, Revision 1,
dated May 15, 1995. The inspection and
replacement procedures described in
this revision are identical to those
described in the original issue of the
alert service bulletin (which was
referenced in AD 95-06-04). However,
this revision expands the effectivity
listing to include additional airplanes
that are subject to the addressed unsafe
condition. This revision also contains
minor editorial changes.

The FAA also has reviewed and
approved Sundstrand Service Bulletin
9590-27-012, dated August 8, 1995,
which describes procedures for
modifying the brake motor. The
modification involves replacing the
coupling in the brake motor with a
coupling that has been heat-treated and
testing the brake motor.
Accomplishment of this modification
will extend the service life of the brake
motor.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 95-06—04 to continue to
require inspection and replacement of
certain suspect horizontal stabilizer
primary trim motors. This action would
expand the applicability of the existing
AD to include additional airplanes. The
actions would be required to be
accomplished in accordance with the
alert service bulletin described
previously.

There are approximately 142 Model
DC—9-80 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that a total of 73 airplanes of
U.S. registry would be affected by this
proposed AD.

The inspection of the horizontal
stabilizer primary trim motor is
expected to take approximately 1 work
hour per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the total cost
impact of this requirement is estimated
to be $60 per airplane.

The actions specified in this proposed
rule previously were required by AD
95-06-04, which was applicable to
approximately 13 U.S.-registered
airplanes. Based on the figures
discussed above, the total cost impact of
the current requirements of that AD on
U.S. operators is estimated to be $390.
In consideration of the compliance time
and effective date of AD 95-06-04, the
FAA assumes that the operators of the
13 airplanes subject to that AD have
already initiated the required actions.
The proposed AD action would add no
new costs associated with those
airplanes.

This proposed action would be
applicable to approximately 60
additional airplanes. Based on the
figures discussed above, the total new
costs to U.S. operators that would be
imposed by this new AD are estimated
to be $3,600. This figure is based on
assumptions that no operator of these
additional airplanes has yet
accomplished any of the proposed
requirements of this AD action, and that
no operator would accomplish those
actions in the future if this AD were not
adopted.

Replacement of suspect motors, if
necessary, would require 5 work hours
to accomplish, at an average labor rate
of $60 per work hour. Required parts
will be provided by Sundstrand Electric
Power Systems (the manufacturer of the
horizontal stabilizer primary trim
motors) at no charge to operators. Based
on these figures, the total cost impact on
U.S. operators for the replacement of
suspect motors is estimated to be $300
per airplane.

Should an operator elect to modify a
suspect motor, that action would require
4 work hours to disassemble, modify,
reassemble, and test the motor
(excluding removal and reinstallation of
the motor from the airplane). The
average labor rate is $60 per work hour.
Required parts would be provided by
Sundstrand at no charge to operators.
Based on these figures, the total cost
impact on U.S. operators for
modification of a suspect motor is
estimated to be $240 per airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)

is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9174 (60 FR
15034, March 22, 1995), and by adding
a new airworthiness directive (AD), to
read as follows:

McDonnell Douglas: Docket 95-NM-118—
AD. Supersedes AD 95-06-04,
Amendment 39-9174.

Applicability: Model DC-9-80 series
airplanes; as listed in McDonnell Douglas
MD-80 Alert Service Bulletin A27-342,
dated August 4, 1994, and in McDonnell
Douglas MD-80 Alert Service Bulletin A27-
342, Revision 1, dated May 15, 1995;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
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addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

Note 2: Paragraph (a) of this AD merely
restates the requirements of paragraph (a) of
AD 95-06-04, amendment 39-9174. As
allowed by the phrase, “‘unless accomplished
previously,” if those requirements of AD 95—
06-04 have already been accomplished, this
AD does not require that those actions be
repeated.

To prevent failure of the horizontal
stabilizer primary trim motor, accomplish the
following:

(a) For airplanes listed in McDonnell
Douglas MD-80 Alert Service Bulletin A27—
342, dated August 4, 1994: Within 6 months
after April 21, 1995 (the effective date of AD
95-06-04, amendment 39-9174), conduct a
visual inspection of the horizontal stabilizer
primary trim motor to determine if the motor
is identified with one of the suspect serial
numbers listed in McDonnell Douglas MD-80
Alert Service Bulletin A27-342, dated
August 4, 1994, or Revision 1, dated May 15,
1995. Conduct this inspection in accordance
with the procedures specified in that service
bulletin.

(1) If the horizontal stabilizer primary trim
motor is not identified with a suspect serial
number, no further action is required by this
AD.

(2) If the horizontal stabilizer primary trim
motor is identified with a suspect serial
number, prior to further flight, accomplish
either paragraph (a)(2)(i) or (a)(2)(ii) of this
AD

(i) Replace the motor in accordance with
the McDonnell Douglas alert service bulletin.
Or

(i) Modify the motor in accordance with
Sundstrand Service Bulletin 9590-27-012,
dated August 8, 1995; and install the
modified motor in accordance with the
McDonnell Douglas alert service bulletin.

(b) For airplanes listed in McDonnell
Douglas MD-80 Alert Service Bulletin A27-
342, Revision 1, dated May 15, 1995, and not
subject to paragraph (a) of this AD: Within 6
months after the effective date of this AD,
conduct a visual inspection of the horizontal
stabilizer primary trim motor to determine if
the motor is identified with one of the
suspect serial numbers listed in McDonnell
Douglas MD-80 Alert Service Bulletin A27—
342, Revision 1, dated May 15, 1995.
Conduct this inspection in accordance with
the procedures specified in that service
bulletin.

(2) If the horizontal stabilizer primary trim
motor is not identified with a suspect serial
number, no further action is required by this
AD.

(2) If the horizontal stabilizer primary trim
motor is identified with a suspect serial
number, prior to further flight, accomplish
either paragraph (b)(2)(i) or (b)(2)(ii) of this
AD.

(i) Replace the motor in accordance with
the McDonnell Douglas alert service bulletin.
Or

(i) Modify the motor in accordance with
Sundstrand Service Bulletin 9590-27-012,

dated August 8, 1995; and install the
modified motor in accordance with the
McDonnell Douglas alert service bulletin.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
September 20, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-23809 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Parts 1309 and 1310
[DEA-133P]

RIN 1117-AA29

Waiver of Requirements for the

Distribution of Prescription Drug
Products That Contain List | Chemicals

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Proposed rule.

SUMMARY: DEA is proposing to amend
its regulations to waive the registration
requirement for persons who distribute
prescription drug products that are
subject to regulation as List | chemicals
and to allow that the records required to
be maintained pursuant to the Federal
Food and Drug Administration (FDA)
guidelines for prescription drug
products shall be deemed adequate for
satisfying DEA’s recordkeeping
requirements with respect to
distribution. In response to requests
from industry, DEA has conducted a
review and determined that such
prescription drug products are already
subject to extensive regulatory controls
regarding their distribution and are not
presently identified as a significant
source for diversion of List | chemicals
to the illicit manufacture of controlled
substances. This proposed action will

relieve a large population of distributors
and manufacturers of regulated
prescription drug products containing
List I chemicals from the burden of
compliance with regulations in
circumstances where compliance would
be unnecessary for enforcement of the
law.

DATES: Comments or objections must be
received on or before November 27,
1995.

ADDRESSES: Comments and objections
should be submitted in quintuplicate to
the Deputy Administrator, Drug
Enforcement Administration,
Washington, D.C. 20537, Attention: DEA
Federal Register Representative/CCR.
FOR FURTHER INFORMATION CONTACT: G.
Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, D.C.
20537, Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION: The
Domestic Chemical Diversion Control
Act of 1993 (PL 103-200) (DCDCA)
amended Section 802(39) of the
Controlled Substances act (21 U.S.C.
801 et seq.) (CSA) to remove drug
products that contain either ephedrine
as the sole medicinal ingredient or
ephedrine in combination with
therapeutically insignificant amounts of
another medicinal ingredient
(hereinafter regulated ephedrine drug
products) from the exemption granted to
drug products that contain a List |
chemical that may be marketed or
distributed under the Federal Food,
Drug and Cosmetic Act (FDCA). As a
result of this and the removal of the
ephedrine threshold, all distributions,
importations and exportations of
regulated ephedrine drug products
became subject to the chemical
registration, recordkeeping and
reporting requirements of the CSA. The
intent of these actions was to establish
a system of controls to prevent the
diversion of regulated ephedrine drug
products for the illicit manufacture of
controlled substances.

DEA has received a number of
comments from pharmaceutical
companies expressing concerns
regarding the application of the new
controls to the distribution of
prescription drug products that are
subject to regulation. Primary among the
concerns are: (1) The burdens associated
with compliance with the registration
and recordkeeping requirements,
including the financial burden
associated with converting existing
systems to satisfy the new requirements;
(2) existing Federal and state controls
severely restrict the manufacture,
distribution or dispensing of the
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products, and; (3) the lack of any
evidence that the products are being
diverted for the illicit manufacture of
controlled substances.

In response to industry’s concerns
and in the interest of limiting regulatory
burdens to those necessary for the
enforcement of the law, DEA has
reviewed the need for applying the
chemical registration requirement on
persons who distribute regulated
prescription drug products and
determined that such application is not
necessary for the enforcement of the
CSA at this time. Further, DEA has
determined that distribution records
required to be maintained pursuant to
the FDA guidelines set forth in title 21,
Code of Federal Regulations (21 CFR),
Part 205 are adequate for satisfying
DEA'’s recordkeeping requirements for
distributions. This determination is
based on DEA’s finding that there is
presently a lack of evidence that
prescription drug products that contain
List I chemicals are being diverted for
the illicit manufacture of controlled
substances, the products are already
subject to an extensive system of
regulatory controls, and the DEA access
to the distribution records kept under
the FDA guidelines should provide
sufficient information to satisfy the
intent of the regulations.

With respect to diversion, it has been
DEA'’s experience that persons seeking
to divert List | chemicals for the illicit
manufacture of controlled substances
have relied primarily on either non-
regulated sources or smuggled
chemicals. Initially, bulk ephedrine was
the chemical of choice; following
implementation of DEA’s chemical
control program in 1989, over-the-
counter (OTC) ephedrine drug products
which were exempt from the regulatory
provisions of the CSA became the
products of choice. With
implementation of the DCDCA and
regulation of the OTC ephedrine drug
products, OTC pseudoephedrine drug
products became a significant source for
diversion. DEA is unaware of the
diversion of prescription drug products
containing List | chemicals to
clandestine drug laboratories.

With respect to controls, prescription
drugs are already subject to stringent
requirements governing their
distribution and dispensing. A
prescription drug can only be dispensed
to the public pursuant to the order of a
licensed health care professional.
Further, distributors of prescription
drug products are subject to extensive
licensing, security, recordkeeping and
inventory requirements. These
requirements, the guidelines for which
are set forth in 21 CFR, Part 205,

establish a “closed system” for the
distribution of prescription products.

In light of the existing controls and
the lack of evidence of diversion of
regulated prescription products,
application of the registration
requirement is unnecessary at this time
for the enforcement of the CSA. In
addition, the information maintained in
the distribution records required under
the FDA guidelines is sufficient to
satisfy DEA’s needs, should an
inspection of the records be necessary.
Therefore, DEA is proposing to amend
21 CFR Part 1309 to add a new Section
1309.28, waiving the requirement of
registration for any person who
distributes a regulated prescription drug
product. Further, DEA is proposing to
amend Section 1310.06 of the
regulations, which currently allows that
prescription and hospital records
maintained in the course of medical
practice are adequate for satisfying
DEA’s requirements, to also allow that
records required to be maintained
pursuant to the guidelines set forth in
21 CFR, Part 205 shall be adequate for
wholesale distributions of regulated
prescription drug products. If, however,
evidence of diversion of prescription
products is seen in the future, DEA will
take action to make the products subject
to the specific regulatory requirements
of the CSA.

In addition to the proposed changes
described above, Sections 1309.21 and
1309.22 are proposed to be amended to
make reference to the addition of the
new waiver of the registration
requirement.

Under the CSA, the Attorney General
may waive the requirement of
registration for certain manufacturers,
distributors or dispensers if it is
consistent with the public interest (21
U.S.C. 822(d). The Attorney General has
delegated authority under the CSA and
all subsequent amendments to the CSA
to the Administrator of the DEA (28 CFR
0.100). The Administrator, in turn, has
delegated this authority to the Deputy
Administrator pursuant to 28 CFR 0.104
(59 FR 23637 (May 6, 1994)).

The Deputy Administrator of the Drug
Enforcement Administration hereby
certifies that this proposed rulemaking
will not have a significant impact on a
large number of entities whose interests
must be considered under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. This rulemaking proposes to
grant those persons who distribute
regulated prescription drug products
relief from DEA’s chemical registration
requirement and allow for the use of
records already maintained pursuant to
FDA guidelines in lieu of requiring that
separate records be maintained. These

proposed amendments could potentially
ease the regulatory burden for 1,200 or
more distributors and manufacturers of
regulated prescription drug products.

This proposed rule has been drafted
and reviewed in accordance with
Executive Order 12866. DEA has
determined that this is not a significant
regulatory action under the provisions
of Executive Order 12866, section 3(f)
and accordingly this rule has not been
reviewed by the Office of Management
and Budget. This rule will eliminate
unnecessary regulatory requirements for
distributors of regulated prescription
drug products.

This action has been analyzed in
accordance with the principles and
criteria in Executive Order 12612, and it
has been determined that the proposed
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects

21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, List |
and List Il chemicals, Security
measures.

21 CFR Part 1310

Drug traffic control, List I and List Il
chemicals, Reporting and recordkeeping
requirements.

For reasons set out above, it is
proposed that 21 CFR part 1309 be
amended as follows:

PART 1309—[AMENDED]

1. The authority citation for part 1309
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
830, 871(b), 875, 877, 958.

2. Section 1309.21 is proposed to be
revised to read as follows:

§1309.21 Persons required to register.

(a) Every person who distributes,
imports, or exports any List | chemical,
other than those List | chemicals
contained in a product exempted under
§1310.01(f)(1)(iv), or who proposes to
engage in the distribution, importation,
or exportation of any List | chemical,
shall obtain annually a registration
specific to the List | chemicals to be
handled, unless exempted by law or
pursuant to 8§ 1301.24 through 1309.28.
Only persons actually engaged in such
activities are required to obtain a
registration; related or affiliated persons
who are not engaged in such activities
are not required to be registered. (For
example, a stockholder or parent
corporation of a corporation distributing
List I chemicals is not required to obtain
a registration.)
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(b) Every person who distributes or
exports a List | chemical they have
manufactured, other than a List |
chemical contained in a product
exempted under § 1310.01(f)(1)(iv), or
proposes to distribute or export a List |
chemical they have manufactured, shall
obtain annually a registration specific to
the List | chemicals to be handled,
unless exempted by law or pursuant to
8§1309.24 through 1309.28.

3. Section 1309.22 is proposed to be
amended by revising paragraph (b) to
read as follows:

§1309.22 Separate registration for
independent activities.

(a) * X X

(b) Every person who engages in more
than one group of independent activities
shall obtain a separate registration for
each group of activities, unless
otherwise exempted by the Act or
8§ 1309.24 through 1309.28, except that
a person registered to import any List |
chemical shall be authorized to
distribute that List | chemical after
importation, but no other chemical that
the person is not registered to import.

4. Section 1309.28 is proposed to be
added to read as follows:

§1309.28 Exemption of distributors of
regulated prescription drug products.

(a) The requirement of registration is
waived for any person who distributes
a prescription drug product containing
a List | chemical that is regulated
pursuant to 8 1310.01(f)(1)(iv).

(b) If any person exempted by this
section also engages in the distribution,
importation or exportation of a List |
chemical, other than as described in
paragraph (a), the person shall obtain a
registration for such activities, as
required by §1309.21 of this part.

(c) The Administrator may, upon
finding that continuation of the waiver
granted in paragraph (a) of this section
would not be in the public interest,
suspend or revoke a person’s waiver
pursuant to the procedures set forth in
§81309.43 through 1309.46 and 1309.51
through 1309.57 of this part.

PART 1310—[AMENDED]

5. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

6. Section 1310.06 is proposed to be
amended by revising paragraph (b) to
read as follows:

§1310.06 Content of records and reports.
* * * * *

(b) For purposes of this section,
normal business records shall be
considered adequate if they contain the

information listed in paragraph (a) of
this section and are readily retrievable
from other business records of the
regulated person. For prescription drug
products, prescription and hospital
records kept in the normal course of
medical treatment shall be considered
adequate for satisfying the requirements
of paragraph (a) with respect to
dispensing to patients, and records
required to be maintained pursuant to
the Federal Food and Drug
Administration guidelines relating to
the distribution of prescription drugs, as
set forth in 21 CFR part 205, shall be
considered adequate for satisfying the
requirements of paragraph (a) with
respect to distributions.
* * * * *

Dated: September 11, 1995.
Stephen H. Greene,
Deputy Administrator, Drug Enforcement
Administration.
FR Doc. 95-23774 Filed 9-25-95; 8:45 am]
BILLING CODE 4410-09-M

21 CFR Part 1310
[DEA-135P/RIN 1117-AA30]

Manufacturer Reporting

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Proposed rule.

SUMMARY: This proposed rule is issued
by the Deputy Administrator of the Drug
Enforcement Administration (DEA) to
implement provisions of the Domestic
Chemical Diversion Control Act of 1993
(Public Law 103-200) (DCDCA) to
specify certain reporting requirements
for manufacturers of listed chemicals. In
a proposed rule published in the
Federal Register on October 13, 1994
(59 FR 51887), the DEA previously
proposed regulations to implement the
requirement that bulk manufacturers of
listed chemicals report certain data to
the DEA. After receiving comments from
the affected chemical industry, on
December 9, 1994 (59 FR 63738) the
DEA withdrew the portions of the
proposed rule pertaining to
manufacturer reporting requirements,
for further study and consultation with
industry. The proposed manufacturer
reporting requirements as specified in
this Notice of Proposed Rulemaking
have been prepared with additional
input from the affected chemical
industry.

DATES: Written comments and
objections must be received by
November 27, 1995.

ADDRESSES: Comments and objections
should be submitted in quintuplicate to

the Administrator, Drug Enforcement
Administration, Washington DC 20537,
Attention: DEA Federal Register
Representative/CCR.

FOR FURTHER INFORMATION CONTACT:
Howard McClain Jr., Chief, Drug and
Chemical Evaluation Section, Office of
Diversion Control, Drug Enforcement
Administration, Washington, D.C.
20537, Telephone (202) 307-7183.
SUPPLEMENTARY INFORMATION: The
Domestic Chemical Diversion Control
Act of 1993 (Pub. L. 103-200) (DCDCA)
was signed into law on December 17,
1993 and became effective on April 16,
1994. A final rule implementing most of
the provisions of the DCDCA (60 FR
32447) was published on June 22, 1995.

The DCDCA amended 21 U.S.C.
830(b) to require that regulated persons
who manufacture a listed chemical
(other than a drug product that is
exempted under 21 U.S.C.
802(39)(A)(iv) report annually to DEA
information detailing the specific
guantities manufactured. The purpose
of this provision is to provide DEA with
information on the amounts of listed
chemicals available in the U.S. and to
enable the DEA to provide the
International Narcotics Control Board
(INCB) with aggregate data regarding the
production and availability of chemicals
controlled under provisions of the 1988
United Nations Convention Against
Ilicit Traffic in Narcotic Drugs and
Psychotropic Substances.

In a proposed rule published in the
Federal Register on October 13, 1994
(59 FR 51887), the DEA proposed
regulations to implement the provisions
of the DCDCA. That notice proposed to
amend Section 1310.03 to require that
bulk manufacturers of listed chemicals
report certain data to the DEA. In
addition, Sections 1310.05 and 1310.06
were proposed to be amended to set
forth the specific requirements for the
chemical manufacturer reports.
Comments received from the affected
industry expressed concerns that the
proposed manufacturer reports as set
forth in Sections 1310.05 and 1310.06
may duplicate existing reports made by
chemical manufacturers, did not take
into consideration the treatment of
confidential business information and
were unduly burdensome. Therefore, on
December 9, 1994, the DEA published a
notice in the Federal Register (59 FR
63738) to withdraw the proposed
provisions for manufacturer reporting
(as set forth in 1310.05 and 1310.06) for
reassessment and consultation with
industry. Subsequent to the withdrawal,
the DEA has solicited further input and
advice from representatives of the
affected chemical industry. Following
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further discussions and consultation
with the Chemical Manufacturers
Association (CMA) and other relevant
industry groups, the DEA has prepared
the proposed regulations for
manufacturer reporting.

These reporting requirements will
apply only to bulk manufacturers of
listed chemicals. The term bulk
manufacturer as used in this regulation
means a person who manufactures a
listed chemical by means of chemical
synthesis or by extraction from other
substances. It does not include persons
whose sole activity consists of
repackaging or relabeling listed
chemical products or the manufacture of
drug dosage form products which
contain a listed chemical.

Industry groups expressed concerns
regarding the burden of generating
special reports to satisfy this new
reporting requirement. In order to
minimize such a burden and avoid
duplicate reporting, the DEA will accept
existing reports which contain the
required data, provided the data is
separate or readily retrievable from
other data in the report. Thus, if an
existing standard industry report
contains the information required in
Section 1310.06(h), the preparation of a
separate report will not be necessary.

Industry groups also expressed
concerns that the DEA would require
each manufacturer to perform ““mass
balance” accountabilities for each listed
chemical. In addition, industry
representatives also raised concerns
regarding such accountabilities as they
pertain to the production of chemical
mixtures. However, the DEA wishes to
emphasize that the purpose of this
reporting requirement is to allow the
DEA to monitor the overall availability
of each listed chemical in the U.S. and
report aggregate information to the
INCB, when requested. For each listed
chemical, each manufacturer is required
to report annually to DEA (1) the year-
end inventory, (2) the aggregate quantity
manufactured, (3) the aggregate quantity
used for internal consumption and (4)
the aggregate quantity converted to a
product exempted under Section
1310.01(f)(1)(iv) or 1310.01(f)(1)(v)
during the preceding calendar year.
While manufacturers are required to
report the quantities of listed chemicals
used in the production of exempted
products (e.g. exempted drug products
and chemical mixtures), the
manufacturer is not required to report
data regarding the aggregate quantity of
the exempted products produced.

For purposes of these reporting
requirements, internal consumption
shall be defined as any quantity of a
listed chemical otherwise not available

for further resale or distribution to any
outside party. Internal consumption
shall include (but not be limited to)
quantities used for quality control
testing, quantities consumed in-house or
production losses. Internal consumption
does not include the quantities of a
listed chemical consumed in the
production of exempted products.
(These quantities used in the production
of exempted products shall be reported
separately.)

Industry groups also expressed
concern regarding the protection of data
provided to the DEA if it is designated
as confidential business information.
The DEA has considerable experience in
safeguarding similar confidential
business information. The issue of
protection of confidential business
information has been addressed by the
DEA in the Federal Register Notice
published on June 22, 1995 which
finalizes specific provisions of the
DCDCA (60 FR 32453).

The release of confidential business
information that is protected from
disclosure under Exemption 4 of the
Freedom of Information Act, 5 U.S.C.
552(b)(4) (FOIA), is governed by section
830(c) of the CSA (21 U.S.C. 830(c)) and
the Department of Justice procedures set
forth in 28 CFR 16.7.

Section 830(c) of the CSA provides
that information collected under section
830 that is protected from disclosure
under Exemption 4 may only be
released in circumstances related to the
enforcement of controlled substance or
chemical laws, customs laws, or for
compliance with U.S. obligations under
treaty or international agreements. The
Department of Justice procedures
establish that if a FOIA request is
received for release of information that
is protected under Exemption 4, the
submitter of the protected information
must be notified of such a request, given
an opportunity to object to the
disclosure and allowed to provide
justification as to why the information
should not be disclosed.

In addition to the statutory and
regulatory requirements, DEA has
established internal guidelines
governing the handling of confidential
business information, including
provisions that the material be
maintained in locked containers, that
access to the information be on a need-
to-know basis, and that any disclosure
under section 830 be made only
pursuant to a non-disclosure agreement
by the receiving party.

As proposed, data provided under
these reporting requirements shall be
submitted annually to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration,

Washington DC 20537, on or before the
15th day of March of the year
immediately following the calendar year
for which submitted.Therefore, the first
annual reports which detail
manufacturing data for calendar year
1995, shall be submitted on or before
March 15, 1996.

The Attorney General has delegated
authority under the CSA and all
subsequent amendments to the CSA to
the Administrator of the DEA (28 CFR
0.100). The Administrator, in turn, has
redelegated this authority to the Deputy
Administrator pursuant to 28 CFR
0.104. The Deputy Administrator hereby
certifies that this proposed rulemaking
will have no significant impact upon
entities whose interests must be
considered under the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. The
DEA estimates that only approximately
210 manufacturers of listed chemicals
will be impacted by these reporting
requirements. The impact is minimal
since the requested information is
frequently maintained in the normal
course of business operation. In an effort
to further minimize the impact of these
reporting requirements and avoid
duplicate reporting, the DEA will accept
existing reports which contain the
required the required data, the DEA will
accept existing reports which contain
the required data, provided the data is
separate or readily retrievable from
other data in the report.

The proposed rule is not a significant
regulatory action and therefore has not
been reviewed by the Office of
Management and Budget pursuant to
Executive Order 12866.

This action has been analyzed in
accordance with the principles and
criteria in E.O. 12612, and it has been
determined that the proposed rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 21 CFR Part 1310

Drug traffic control, Reporting and
recordkeeping requirements, List | and
List Il chemicals.

For reasons as set out above, 21 CFR
part 1310 is proposed to be amended as
follows:

PART 1310—[AMENDED]

1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

2. Section 1310.03 is proposed to be
amended by redesignating the
introductory text as paragraph (a) and
adding a new paragraph (b) to read as
follows:
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§1310.03 Persons required to keep
records and file reports.

(a) * * *

(b) Each regulated person who
manufacturers a listed chemical shall
file reports regarding such manufactures
as specified in § 1310.05.

3. Section 1310.05 is proposed to be
amended by adding a new paragraph (d)
to read as follows:

§1310.05 Reports.
* * * * *

(d) Each regulated bulk manufacturer
of a listed chemical shall submit
manufacturing, inventory and use data
on an annual basis as set forth in
§1310.06(h). This data shall be
submitted annually to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration (DEA),
Washington, DC 20537, on or before the
15th day of March of the year
immediately following the calendar year
for which submitted. This reporting
requirement does not apply to drug or
other products which are exempted
under §1310.01(f)(1)(iv) or
§1310.01(f)(1)(v) except as set forth in
§1310.06(h)(5). If an existing standard
industry report contains the information
required in § 1310.06(h) and such
information is separate or readily
retrievable from the report, that report
may be submitted in satisfaction of this
requirement. Each report shall be
submitted to the DEA under company
letterhead and signed by an appropriate,
responsible official. For purposes of this
paragraph only, the term regulated bulk
manufacturer of a listed chemical means
a person who manufactures a listed
chemical by means of chemical
synthesis or by extraction from other
substances. The term bulk manufacturer
does not include persons whose sole
activity consists of the repackaging or
relabeling of listed chemical products or
the manufacture of drug dosage form
products which contain a listed
chemical.

4. Section 1310.06 is proposed to be
amended by adding a new paragraph (h)
to read as follows:

§1310.06 Content of records and reports.

* * * * *

(h) Each annual report required by
§1310.05(d) shall provide the following
information for each listed chemical
manufactured:

(1) The name, address and chemical
registration number (if any) of the
manufacturer and person to contact for
information.

(2) The aggregate quantity of each
listed chemical that the company
manufactured during the preceding
calendar year.

(3) The year-end inventory of each
listed chemical as of the close of
business on the 31st day of December of
each year. (For each listed chemical, if
the prior period’s ending inventory has
not previously been reported to DEA,
this report should also detail the
beginning inventory for the period.)

(4) The aggregate quantity of each
listed chemical used for internal
consumption during the preceding
calendar year.

(5) The aggregate quantity of each
listed chemical manufactured and
converted to a product exempted under
§1310.01(f)(1)(iv) or §1310.01(f)(1)(v)
during the preceding calendar year.

(6) Data shall identify the specific
isomer, salt or ester when applicable but
guantitative data shall be reported as
anhydrous base or acid to the nearest
kilogram.

Dated: September 11, 1995.
Stephen H. Greene,

Deputy Administrator, Drug Enforcement
Administration.

[FR Doc. 95-23775 Filed 9-25-95; 8:45 am]
BILLING CODE 4410-09-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2615
RIN 1212-AA77
Reportable Events

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Notice of meeting.

SUMMARY: This notice announces the
first meeting of the Reportable Events
Negotiated Rulemaking Advisory
Committee.

DATES: The first meeting of the
committee will be held at 10 a.m. on
Wednesday, October 11, 1995.
ADDRESSES: The first meeting will be
held at PBGC'’s offices at 1200 K Street,
N.W., Washington, D.C. 20005-4026.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, or James L. Beller, Attorney,
Office of the General Counsel, PBGC,
1200 K Street, N.W., Washington, DC
20005-4026, 202—-326-4024 (202—-326—
4179 for TTY and TDD).

SUPPLEMENTARY INFORMATION:
Background

On August 11, 1995, the PBGC
published a notice of intent to establish
a negotiated rulemaking advisory
committee to develop proposed
amendments to the PBGC'’s regulations

governing reportable events (60 FR
41033).

The PBGC expects to receive approval
of the committee’s establishment from
the Office of Management and Budget
shortly. Upon receipt of approval, the
PBGC will publish a notice of the
establishment of the committee. The
PBGC is publishing this notice before
the official establishment of the
committee to give 15 days’ notice of the
meeting.

First Committee Meeting

The first meeting of the committee
will be held at 10:00 a.m. on
Wednesday, October 11, 1995, at the
PBGC'’s offices and will be open to the
public. The purpose of the first meeting
will be to establish procedures for the
conduct of committee activity. The
procedures will be consistent with the
requirements of the Federal Advisory
Committee Act and the Negotiated
Rulemaking Act.

Issued in Washington, D.C., this 21st day
of September, 1995.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 95-23912 Filed 9-25-95; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR 183
[CGD 95-041]
Propeller Accidents Involving

Houseboats and Other Displacement
Type Recreational Vessels

AGENCY: Coast Guard, DOT.
ACTION: Notice of availability of report.

SUMMARY: In a notice published in the
Federal Register on May 11, 1995 (60
FR 25191), the Coast Guard solicited
comments from all segments of the
marine community and other interested
persons on various aspects of propeller
accident avoidance. In a second notice
published August 9, 1995 (60 FR
40545), the Coast Guard reopened and
extended the comment period until
November 7, 1995. This notice
announces the availability of a report
published by the Propeller Guard
Subcommittee of the National Boating
Safety Advisory Council (NBSAC) dated
November 7, 1989.

Background Information

By law the Coast Guard is required to
consult with NBSAC regarding
regulations or other major recreational
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boating safety matters. NBSAC consists
of 21 members—seven who are State
boating officials, seven from the boating
industry, and seven representing
national boating organizations and/or
the general public.

This notice advises readers that the

1989 NBSAC Propeller Guard
Subcommittee Report has been placed
in the docket and is available for public
inspection.
ADDRESSES: Requests for copies of the
1989 NBSAC Propeller Guard
Subcommittee Report may be mailed to
the Executive Secretary, Marine Safety
Council (G-LRA/3406)(CGD95-041),
U.S. Coast Guard Headquarters, 2100
Second Street SW., Washington, DC
20593-0001, or may be delivered to
room 3406 at the above address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477.
FOR FURTHER INFORMATION CONTACT: Mr.
Alston Colihan, Auxiliary, Boating, and
Consumer Affairs Division, (202) 267—
0981.

Dated: September 18, 1995.

Rudy K. Peschel,

Rear Admiral, U.S. Coast Guard, Chief, Office
of Navigation Safety and Waterway Services.

[FR Doc. 95-23802 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-14-M

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1228
RIN 3095-AA65

Disposition of Federal Records

AGENCY: National Archives and Records
Administration.

ACTION: Proposed rule.

SUMMARY: NARA proposes to amend its
regulations to require reimbursement for
all records maintained in Federal
records centers that have exceeded the
authorized disposal date. In connection
with this requirement, NARA will
stipulate that agencies should not
request a change in the retention period
specified in a records schedule for
records that must be kept beyond their
normal retention period for audit,
investigation, litigation, or any other
administrative purpose. NARA is taking
this action because the Federal records
centers have a serious shortage of
storage space and can no longer absorb
the cost of storing records beyond their
scheduled disposal date.

DATES: Comments must be received by
November 27, 1995.

ADDRESSES: Comments should be sent to
Director, Policy and Planning Division
(PIRM-POL), National Archives and
Records Administration 8601 Adelphi
Road, College Park, MD 20740-6001.
FOR FURTHER INFORMATION CONTACT:
Mary Ann Hadyka or Nancy Allard at
301-713-6730.

SUPPLEMENTARY INFORMATION:

Background

The Federal Records Act (FRA)
confers broad authority on NARA to
formulate and implement records
management policy for the Federal
government. This includes establishing
Federal records centers (44 U.S.C. 2907),
providing guidance and promulgating
standards to ensure adequate
documentation of the policies and
transactions of the Federal government,
ensuring proper records disposition (44
U.S.C. 2904), and implementing
procedures for the disposition, disposal,
and reproduction of records (44 U.S.C.
3302).

The Federal Records Act does not
specifically instruct NARA regarding
what records it must store at Federal
Records Centers (FRCs) or the length of
time for which it must store them. See
44 U.S.C. 2907. For that reason, NARA
may determine the scope of service
provided at FRCs, so long as NARA acts
in a manner that it determines will best
serve the public, effectuate sound
records management, and implement
the policy goals contained in the FRA.
See B-211953, slip op. at 5 (Dec. 7,
1984) (Comp. Gen.).

In the Comptroller General decision
just cited, the General Accounting
Office (GAO) held that the General
Services Administration (GSA), then
NARA'’s parent agency, could be
reimbursed under the Economy Act for
storing and serving current records at
FRCs because the function fell outside
the range of services that GSA had
determined it was required to provide
under the FRA and because GSA did not
receive appropriations for the service.

The GAO decision recognized that
NARA possesses the authority to
“promulgate reasonable standards and
guidelines for determining when
records may be transferred from agency
office space to Federal records centers
(FRCs), so long as these guidelines are
consistent with the statutory goals of
promoting economy and efficiency in
records management.” B—211953, slip
op. at 5. Further, GAO noted that it is
NARA “which must determine the basis
on which it will allocate limited space
and resources among client agencies.

NARA historically has interpreted its
authority to operate FRCs as permitting

the storage and servicing of temporary
records that are retained beyond their
scheduled disposition dates for
administrative, fiscal, legal, or other
reasons, although it never sought
appropriations for that purpose. Now,
NARA has determined, based on the
need to reallocate limited space and
resources, that sound records
management practice requires that it no
longer interpret its responsibilities to
include these functions. Therefore,
unless Congress specifically
appropriates money in the future for the
storage and service of temporary records
retained beyond their scheduled
disposition dates for administrative,
fiscal, legal, or other reasons, NARA
will, under the Economy Act, provide
such service on a reimbursable basis
only, so long as doing so does not
interfere with the agency’s remaining
responsibilities to operate FRCs.

Problem

Since the establishment of the records
center system in 1950, there has been a
continuous growth in records holdings.
Records center holdings, in fact, have
increased from 45,000 cubic feet in 1950
to 18,860,981 cubic feet as of April
1995. We expect the growth to
accelerate with the closure of military
bases and installations as a result of the
Defense Base Closure and Realignment
Act of 1990 (Pub. L. 101-510) and
general Government-wide downsizing.

Currently, there are 13 Federal
records centers and two National
records centers. The availability of open
space, however, continues to pose a
critical challenge. Even with the
addition of the Pittsfield FRC, the
records center system reached 95
percent of its capacity by the end of FY
1994. It is only through the ongoing
major redistribution of records to the
Pittsfield FRC and the new FRC in
Philadelphia that the records center
system has been able to cope with
records storage demands.

The presence in records centers of
temporary records that have exceeded
their scheduled disposition dates has
significantly contributed to the reduced
storage capacity to meet records storage
demands. Indeed, records centers
holdings of these retained records have
increased by over one million cubic feet
in the past five years. In May 1990, the
volume of these records was over two
million cubic feet, about 12.5 percent of
the total holdings for records centers.
About 3.2 percent (531,374 cubic feet) of
those records were otherwise eligible for
disposal, but had to be retained. As of
April 1995, records center holdings of
these records had increased to 3,247,506
cubic feet and approximately 38.8
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percent (1,259,416 cubic feet) had
exceeded their authorized disposal date.

With the continuing growth of these
records, and the acceptance of new
temporary records, including those from
military base and installation closures
and other downsizing Government
agencies, the records center system can
no longer absorb the cost of storing and
servicing records that have exceeded
their authorized disposal date.
Moreover, agencies have no incentive
under the present system to avoid either
retaining these records indefinitely or
retaining a broader category or greater
number of records than is strictly
necessary.

Proposed NARA Action

To alleviate this problem and to
enable NARA to continue to offer
quality storage and service for
temporary records that have not yet
reached their disposal date, NARA
proposes to amend 36 CFR 1228.54(g) to
require reimbursement for records
maintained in Federal records centers
that have exceeded their authorized
disposal date. NARA also proposes to
amend 36 CFR 1228.32, which provides
procedures for changing retention
periods of series of records, to state that
agencies should not request to change
the scheduled retention period for
records needed beyond their normal
retention periods for temporary
administrative purposes.

Agencies who do not wish to
negotiate an agreement for
reimbursement will be required to
arrange and pay for the return of the
records to the agency. Upon publication
of this proposed rule, NARA will notify
all agencies that currently have
temporary records otherwise eligible for
immediate disposal in Federal records
center space.

We intend that the fee for the storage
and service of temporary records
retained beyond their scheduled
disposal date will become effective on
January 1, 1996. For the period from
January 1 through September 30, 1996,
the fee will be approximately $1.60 per
cubic foot. The fee may be adjusted in
subsequent fiscal years based on
increases in rent and other overhead
costs.

This rule is a significant regulatory
action under E.O. 12866 of September
30, 1993 and has been reviewed by
OMB. As required by the Regulatory
Flexibility Act, it is hereby certified that
this rule will not have a significant
impact on small entities.

List of Subjects in 36 CFR Part 1228
Archives and records.

For the reasons set forth in the
preamble, NARA proposes to amend 36
CFR part 1228 as follows:

PART 1228—DISPOSITION OF
FEDERAL RECORDS

1. The authority citation for part 1228
continues to read as follows:

Authority: 44 U.S.C. chapters 21, 29, and
31

2. Section 1228.32 is revised to read
as follows:

§1228.32 Request to change disposition
authority.

(a) Agencies desiring to change the
approved retention period of a series or
system of records shall submit an SF
115. Disposition authorities contained
in approved SFs 115 are automatically
superseded by approval of a later SF 115
applicable to the same records unless
the later SF 115 specified an effective
date. Agencies submitting revised
schedules shall indicate on the SF 115
the relevant schedule and item numbers
to be superseded, the citation to the
current printed records disposition
schedule, if any, and/or the General
Records Schedules and item numbers
that cover the records.

(b) Agencies proposing to change the
retention period of a series or system of
records shall submit with the SF 115 an
explanation and justification for the
change. The need to retain records
longer than the retention period
specified in the disposition instructions
on an approved SF 115 for purposes of
audit, investigation, litigation, or any
other administrative purpose that
justifies the temporary extension of the
retention period shall be governed by
the procedures set forth in §1228.54.
Agencies shall not submit an SF 115 to
change the retention period in such
cases.

3. Section 1228.54(g) is revised to
read as follows:

§1228.54 Temporary extension of retention
periods.
* * * * *

(9) Except when NARA agrees to
continue to store and service records on
a reimbursable basis, agencies shall
remove from Federal records centers at
the agency’s expense records that,
because of court order, investigation,
audit, study, or any other administrative
reason the agency wishes to retain
longer than the scheduled retention
period for the records. The removal of
records must be accomplished within 60
days of the date of the notification from
the Federal records center that the
retention period has expired. Agencies
that wish to establish an agreement or

inquire about their records should write
to NARA, Office of Federal Records
Centers (NC), 8601 Adelphi Road,
College Park, MD 20740-6001.

Dated: September 5, 1995.
John W. Carlin,
Archivist of the United States.
[FR Doc. 95-23818 Filed 9-25-95; 8:45 am]
BILLING CODE 7515-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[GA-95-01-FRL-5303-4]

Clean Air Act Proposed Interim
Approval of Operating Permits
Program; Georgia

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed interim approval.

SUMMARY: The EPA proposes interim
approval of the Operating Permits
Program submitted by the Georgia
Department of Natural Resources,
Environmental Protection Division
(EPD) for the purpose of complying with
Federal requirements which mandate
that states develop, and submit to EPA,
programs for issuing operating permits
to all major stationary sources, and to
certain other sources.

DATES: Comments on this proposed
action must be received in writing by
October 26, 1995.

ADDRESSES: Written comments on this
action should be addressed to Carla E.
Pierce, Chief, Air Toxics Unit/Title V
Program Development Team, Air
Programs Branch, at the EPA Region 4
office listed below. Copies of the State’s
submittal and other supporting
information used in developing the
proposed interim approval are available
for inspection during normal business
hours at the following location: U.S.
Environmental Protection Agency, Air
Programs Branch, Region 4, 345
Courtland Street, NE, Atlanta, Georgia
30365.

FOR FURTHER INFORMATION CONTACT:
Yolanda Adams, Title V Program
Development Team, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 345 Courtland Street, N.E.,
Atlanta, Georgia 30365, (404) 347-3555,
Ext. 4149.
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SUPPLEMENTARY INFORMATION:
l. Background and Purpose
A. Introduction

As required under title V of the Clean
Air Act Amendments (sections 501-507
of the Clean Air Act (“‘the Act”)), EPA
has promulgated rules which define the
minimum elements of an approvable
state operating permits program and the
corresponding standards and
procedures by which the EPA will
approve, oversee, and withdraw
approval of state operating permits
programs (see 57 FR 32250 (July 21,
1992)). These rules are codified at 40
Code of Federal Regulations (CFR) part
70. Title V requires states to develop,
and submit to EPA, programs for issuing
these operating permits to all major
stationary sources and to certain other
sources.

The Act requires that states develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within 1 year after receiving the
submittal. If the state’s submission is
materially changed during the one-year
review period, 40 CFR 70.4(e)(2) allows
EPA to extend the review period for no
more than one year following receipt of
the additional material. EPA received
EPD’s title V operating permit program
submittal on November 12, 1993. The
State provided EPA with additional
material in supplemental submittals
dated June 24, 1994, November 14,
1994, and June 5, 1995. Because these
supplements materially changed the
State’s title V program submittal, EPA
has extended the review period and will
work expeditiously to promulgate a
final decision on the State’s program.

The EPA’s program review occurs
pursuant to section 502 of the Act and
the part 70 regulations, which together
outline criteria for approval or
disapproval. Where a program
substantially, but not fully, meets the
requirements of part 70, EPA may grant
the program interim approval from a
period of up to 2 years. If EPA has not
fully approved a program by November
15, 1995, or by the end of an interim
program, it must establish and
implement a Federal program.

B. Federal Oversight and Sanctions

If EPA were to finalize this proposed
interim approval, it would extend for
two years following the effective date of
final interim approval, and could not be
renewed. During the interim approval
period, the State of Georgia would be
protected from sanctions, and EPA
would not be obligated to promulgate,
administer and enforce a federal permits

program for Georgia. Permits issued
under a program with interim approval
have full standing with respect to part
70, and the 1-year time period for
submittal of permit applications by
subject sources begins upon the
effective date of interim approval, as
does the 3-year time period for
processing the initial permit
applications.

Following final interim approval, if
Georgia failed to submit a complete
corrective program for full approval by
the date 6 months before expiration of
the interim approval, EPA would start
an 18-month clock for mandatory
sanctions. If the State of EPA then failed
to submit a corrective program that EPA
found complete before the expiration of
that 18-month period, EPA would be
required to apply one of the sanctions
in section 179(b) of the Act,which
would remain in effect until EPA
determined that EPA had corrected the
deficiency by submitting a complete
corrective program. Moreover, if the
Administrator found a lack of good faith
on the part of the State of Georgia, both
sanctions under section 179(b) would
apply after the expiration of the 18-
month period until the Administrator
determined that Georgia had come into
compliance. In any case, if, six months
after EPA applied the first sanction, the
State of Georgia had not submitted a
revised program that EPA had
determined corrected the deficiencies
that prompted disapproval, a second
sanction would be required.

If, following final interim approval,
EPA were to disapprove Georgia’s
complete corrective program, EPA
would be required to apply one of the
section 179(b) sanctions on the date 18
months after the effective date of the
disapproval, unless prior to that date
Georgia had submitted a revised
program and EPA had determined that
it corrected the deficiencies that
prompted the disapproval. Moreover, if
the Administrator found a lack of good
faith on the part of the State of Georgia,
both sanctions under section 179(b)
would apply after the expiration of the
18-month period until the
Administrator determined that Georgia
had come into compliance. In all cases,
if, six months after EPA applied the first
sanction, the State of Georgia had not
submitted a revised program that EPA
had determined corrected the
deficiencies that prompted disapproval,
a second sanction would be required.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if Georgia has not timely
submitted a complete corrective
program or EPA has disapproved a

submitted corrective program.
Moreover, if EPA has not granted full
approval to Georgia’s program by the
expiration of an interim approval and
that expiration occurs after November
15, 1995, EPA must promulgate,
administer and enforce a Federal
permits program for the State of Georgia
upon interim approval expiration.

I1. Proposed Action and Implications
A. Analysis of State Submission

EPA has concluded that the operating
permit program submitted by Georgia
substantially meets the requirements of
title V and part 70, and proposes to
grant interim approval to the program.
For detailed information on the analysis
of the State’s submission, please refer to
the Technical Support Document (TSD)
contained in the docket at the address
noted above.

1. Support Materials

Pursuant to section 502(d) of the
Clean Air Act as amended (1990
Amendments, the Governor of each state
must develop and submit to the
Administrator an operating permits
program under State or local law or
under an interstate compact meeting the
requirements of title V of the Act.
Georgia submitted, under the signature
of Governor Zell Miller, the operating
permits program, prepared by the EPD,
to be implemented in all areas of the
State of Georgia.

The EPD submittal, provided as
Section 1—*‘Program Description”’,
addresses 40 CFR 70.4(b)(1) by
describing how the EPD intends to carry
out its responsibilities under the part 70
regulations. This program description
has been deemed to be appropriate for
meeting the requirement of 40 CFR
70.4(b)(1).

Pursuant to 40 CFR 70.4(b)(3), the
Governor is required to submit a legal
opinion from the attorney general (or
the attorney for the State air pollution
control agency that has independent
legal counsel) demonstrating adequate
authority to carry out all aspects of a
title V operating permits program. The
State of Georgia submitted a legal
opinion from Michael J. Bowers,
Attorney General of the State of Georgia,
demonstrating adequate legal authority
to carry out the issuance of permits to
all sources subject to the requirements
of the part 70 regulations, and to
promulgate regulations in compliance
with applicable State and Federal laws.
This opinion including a supplement to
the opinion adequately addresses the
thirteen provisions listed at 40 CFR
70.4(b)(3)(i)—(xiii).
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Section 70.4(b)(4) requires the
submission of relevant permitting
program documentation not contained
in the regulations, such as permit
application forms, permit forms and
relevant guidance to assist in the
implementation of the permit program.
Section 4 of the EPD submittal includes
the permit application form with
instructions, and a permitting
procedures manual as guidance to assist
in the implementation of the permit
program. In addition, an updated permit
application was included in the
November 14, 1994, supplemental
submittal. It has been determined that
the application forms and permitting
procedures manual substantially meet
the requirements of 40 CFR 70.5(c).

2. Regulations and Program
Implementation

The State of Georgia has submitted
Rule 391-3-1-.03(10), “Title V
Operating Permits,” and Rule 391-3-1—
.03(9), “Permit Fees,” for implementing
the State part 70 programs as required
by 40 CFR 70.4(b)(2). Sufficient
evidence of their procedurally correct
adoption was included in Section 2 of
the submittal. Copies of all applicable
State statutes and regulations which
authorize the part 70 program, including
those governing State administrative
procedures, were submitted with the
State’s program.

The Georgia operating permits
regulations closely follow the Federal
part 70 regulations. Georgia’s program
meets the following requirements set
out in the part 70 program. These
requirements are addressed in Georgia’s
Rule 391-3-1-.03(10) as follows: (A)
Applicability requirements (40 CFR
70.3(a)), Rule 391-3-1-.03(10)(b); (B)
Permit applications (40 CFR 70.5), Rule
391-3-1-.03(10)(c); (C) Provisions for
permit content (40 CFR 70.6), Rule 391—
3-1-.03(10)(d); (D) Provisions for permit
issuance, renewals, reopenings and
revisions, including public participation
(40 CFR 70.7), Rule 391-3-1-.03(10)(e);
and (E) Permit review by EPA and
affected States (40 CFR 70.8), Rule 391-
3-1-.03(10)(f). The Georgia Air Quality
Act, Official Code of Georgia Annotated
(OCGA) sections 12-9-12, 12-9-13, 12—
9-14, 12-9-23, and 12-9-24, satisfy the
requirements of 40 CFR 70.11, for
enforcement authority.

The Georgia program in Rule 391-3—
1-.03(10) substantially meets the
requirements of 40 CFR 70.4(b)(12) with
regard to operational flexibility. Any
state that seeks to administer a program
under part 70 is required by §70.4(b) to
submit a plan which contains
provisions to allow for changes within
a permitted facility without requiring a

permit revision provided that the
facility provides the Administrator and
the permitting authority with written
notification in advance of the proposed
changes, which shall be a minimum of
7 days. Section 70.4(b)(12)(iii)(A) states
that the written notification shall state
when the changes will occur and shall
describe the changes in emissions that
will result and how these increases and
decreases in emissions will comply with
the terms and conditions of the permit.
In addition, § 70.4(b)(12)(iii)(B) states
that the permit shield may extend to
terms and conditions that allow such
increases and decreases in emissions.
Georgia Rule 391-3-1—(10)(d)1.(ii)
allows for a permit to include terms and
conditions allowing for trading of
emissions changes in the permitted
facility solely for the purpose of
complying with a Federally enforceable
emissions cap that is established in the
permit independent of otherwise
applicable requirements; however, it
does not provide for the notification
requirements and permit shield
extension found in § 70.4(b)(12)(iii).
Therefore, as a condition of full
approval, this rule must be revised to
provide for the notification
requirements and the permit shield
extension in part 70.

Section 70.4(b)(2) requires states to
include in their part 70 programs any
criteria used to determine insignificant
activities or emission levels for the
purposes of determining complete
applications. Section 70.5(c) states that
an application for a part 70 permit may
not omit information needed to
determine the applicability of, or to
impose, any applicable requirement, or
to evaluate appropriate fee amounts.
Section 70.5(c) also states that EPA may
approve, as part of a state program, a list
of insignificant activities and emissions
levels which need not be included in
permit applications. Under part 70, a
state must request and EPA may
approve as part of that state’s program
any activity or emission level that the
state wishes to consider insignificant.

The EPD provided its current permit
exemption list found in Rule 391-3-1—
.03(6) as its list of insignificant
activities. Rule 391-3-1-.03(6) states
that these exemptions may not be used
to lower the potential to emit below
““major source” thresholds or to avoid
any “‘applicable requirement”. This
provision ensures that listed facilities,
units, or activities do not interfere with
the determination of applicable
requirements or the determination of
whether or not a source is major under
the Act. In addition, Georgia Rule 391—
3-1-.03(10)(c)2. incorporates 40 CFR
70.5(c) by reference, thereby ensuring

that an application for a part 70 permit
does not omit information needed to
determine the applicability of, or to
impose, any applicable requirement, or
to evaluate appropriate fee amounts.
However, Georgia’s rule exempts source
activities from permitting, rather than
from the obligation of including the
activity in the permit application.

Georgia’s exemption rule does not
make a distinction among activities
which can be omitted from permit
applications and those which are still
considered insignificant but which must
be listed in the permit application. In
addition, the EPD rule exempts facilities
from listing pollutants in the permit
application, rather than exempting the
activity itself. The approaches
mentioned above found in Georgia’s
exemptions rule are not consistent with
the insignificant activities approach in
part 70; therefore, EPA cannot propose
full approval of Georgia’s exemptions
list as the basis for determining
insignificant activities.

Part 70 of the operating permits
regulations requires prompt reporting of
deviations from the permit
requirements. Section 70.6(a)(3)(iii)(B)
requires the permitting authority to
define prompt in relation to the degree
and type of deviation likely to occur and
the applicable requirements. Although
the permit program regulations should
define prompt for purposes of
administrative efficiency and clarity, an
acceptable alternative is to define
prompt in each individual permit. EPA
believes that prompt should generally
be defined as requiring reporting within
two to ten days of the deviation. Two to
ten days is sufficient time in most cases
to protect public health and safety as
well as to provide a forewarning of
potential problems. For sources with a
low level of excess emissions, a longer
time period may be acceptable.
However, prompt reporting must be
more frequent than the semiannual
reporting requirement, given that this is
a distinct reporting obligation under 40
CFR 70.6(a)(3)(iii)(A). Although Georgia
Rule 391-3-1-.03(10)(d)1.(1) adopts
part 70.6(a) by reference, it does not
define prompt within the regulation.
Where “prompt” is defined in the
individual permit but not in the
program regulations, EPA may veto
permits that do not require sufficiently
prompt reporting of deviations.

Rule 391-3-1-.05, allows the EPD
discretion to grant relief from
compliance with State rules and
regulations under certain conditions.
The EPA regards Rule 391-3-1-.05 as
wholly external to the program
submitted for approval under part 70,
and consequently proposes to take no
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action on these provisions of State and
local law in this rulemaking. The EPA
does not recognize the ability of a
permitting authority to grant relief from
the duty to comply with a Federally
enforceable part 70 permit, except
where such relief is granted through
procedures allowed by part 70. In other
words, a variance does not affect the
title V source until the title V permit is
modified pursuant to the procedures in
part 70. EPA reserves the right to
enforce the terms of the part 70 permit
where the permitting authority purports
to grant relief from the duty to comply
with a part 70 permit in a manner
inconsistent with part 70 procedures. A
part 70 permit may also incorporate, via
part 70 permit issuance or modification
procedures, the schedule of compliance
set forth in a variance. However, EPA
reserves the right to pursue enforcement
of applicable requirements
notwithstanding the existence of a
compliance schedule in a permit to
operate. This is consistent with 40 CFR
70.5(c)(8)(iii)(C), which states that a
schedule of compliance *‘shall be
supplemental to, and shall not sanction
noncompliance with, the applicable
requirements on which it is based.”
The complete Georgia operating
permits program submittal and the TSD
are available for review for more
detailed information. The TSD contains
the detailed analysis of Georgia’s
program and describes the manner in
which the State’s program meets all of
the operating permit program
requirements of 40 CFR part 70.

3. Permit Fee Demonstration

Section 502(b)(3) of the Act requires
that each permitting authority collect
fees sufficient to cover all reasonable
direct and indirect costs required to
develop and administer its title V
operating permits program. Each title V
program submittal must contain either a
detailed demonstration of the fee
adequacy or a demonstration that
aggregate fees collected from title V
sources meet or exceed $25 per ton per
year (Consumer Price Index (CPI)
adjusted from 1989). The $25 per ton
amount is presumed, for program
approval, to be sufficient to cover all
reasonable program costs and is thus
referred to as the “presumptive
minimum.”

The EPD elected to adopt the
“presumptive minimum’’ of $25/ton
(annually adjusted by the CPI), for each
regulated pollutant whose emissions are
above the threshold for that pollutant,
except carbon monoxide. EPD’s title V
fee will be assessed on the first 4,000
tons per regulated pollutant per facility.
In addition, Georgia has demonstrated

that the fees collected will be sufficient
to administer the program.

4. Provisions Implementing the
Requirements of Other Titles of the Act

a. Authority and/or Commitments for
Section 112 Implementation

Georgia has demonstrated in its title
V program submittal broad legal
authority to incorporate into permits
and enforce all applicable requirements.
This legal authority is contained in
Georgia’s enabling legislation and in
regulatory provisions defining
“applicable requirements’ and stating
that the permit must incorporate all
applicable requirements. Georgia has
further supplemented its broad legal
authority with a commitment to ““‘take
action, following promulgation by EPA
of regulations implementing section 112
of title 111 of the Clean Air Act to either
incorporate such new or revised
provisions by reference into State rules
or submit State-drafted rules, for EPA
approval, to implement these
provisions.” EPA has determined that
this commitment, in conjunction with
Georgia’s broad statutory and regulatory
authority, adequately assures
compliance with all section 112
requirements. EPA regards this
commitment as an acknowledgement by
Georgia of its obligation to obtain
further regulatory authority as needed to
issue permits that assure compliance
with section 112 applicable
requirements. This commitment does
not substitute for compliance with part
70 requirements that must be met at the
time of program approval.

EPA is interpreting the above legal
authority and commitment to mean that
Georgia is able to carry out all section
112 activities. For further rationale on
this interpretation, please refer to the
Technical Support Document
accompanying this proposed interim
approval.

b. Implementation of Section 112(g)
Upon Program Approval

EPA issued an interpretive notice on
February 14, 1995 (60 FR 8333), which
outlines EPA’s revised interpretation of
section 112(g) applicability. The notice
postpones the effective date of section
112(g) until after EPA has promulgated
a rule addressing that provision. The
notice sets forth in detail the rationale
for the revised interpretation.

The section 112(g) interpretative
notice explains that EPA is considering
whether the effective date of section
112(g) should be delayed beyond the
date of promulgation of the Federal rule
so as to allow states time to adopt rules
implementing the Federal rule, and that

EPA will provide for any such
additional delay in the final section
112(g) rulemaking. Unless and until
EPA provides for such an additional
postponement of section 112(g), Georgia
must have a Federally enforceable
mechanism for implementing section
112(g) during the period between
promulgation of the Federal section
112(g) rule and adoption of
implementing State regulations.

EPA is aware that Georgia lacks a
program designed specifically to
implement section 112(g). However,
Georgia does have a preconstruction
review program that can serve as an
adequate implementation vehicle during
the transition period because it would
allow the State to select control
measures that would meet the
maximum achievable control
technology (MACT), as defined in
section 112, and incorporate these
measures into a Federally enforceable
preconstruction permit.

For this reason, EPA proposes to
approve the use of Georgia’s
preconstruction review program found
in Rule 391-3-1-.03, under the
authority of title V and part 70, solely
for the purpose of implementing section
112(g) to the extent necessary during the
transition period between section 112(g)
promulgation and adoption of a State
rule implementing EPA’s section 112(g)
regulations. Although section 112(1)
generally provides authority for
approval of state air programs to
implement section 112(g), title V and
section 112(g) provide for this limited
approval because of the direct linkage
between the implementation of section
112(g) and title V. The scope of this
approval is narrowly limited to section
112(g) and does not confer or imply
approval for purpose of any other
provision under the Act (e.g., section
110). This approval will be without
effect if EPA decides in the final section
112(g) rule that sources are not subject
to the requirements of the rule until
State regulations are adopted. The
duration of this approval is limited to 18
months following promulgation by EPA
of the section 112(g) rule to provide
adequate time for the State to adopt
regulations consistent with the Federal
requirements.

c. Program for Delegation of Section 112
Standards as Promulgated

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
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adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, EPA is also
proposing to grant approval under
section 112(1)(5) and 40 CFR 63.91 of
the State’s program for receiving
delegation of future section 112
standards and programs that are
unchanged from the Federal rules as
promulgated, and to delegate existing
standards and programs under 40 CFR
parts 61 and 63 for part 70 sources and
non-part 70 sources.* Georgia has
informed EPA that it intends to accept
delegation of section 112 standards
through adoption by reference. This
program for delegation applies to both
existing and future standards, and to
both part 70 and non-part 70 sources.
The details of the State’s delegation
mechanism is set forth in a letter dated
June 5, 1995, submitted by Georgia as a
title V program addendum.

d. Commitment To Implement Title IV
of the Act

The State of Georgia developed acid
rain permit rules in Rule 391-3-1-.13,
which was submitted as part of the
operating permits program. The State
also submitted standard acid rain permit
application forms which will be revised
as updated forms are provided by the
EPA. These rules and permit application
forms meet the requirements of the acid
rain program.

B. Proposed Actions

The EPA is proposing to grant interim
approval to the operating permits
program submitted by Georgia on
November 12, 1993, and as
supplemented on June 24, 1994,
November 14, 1994, and June 5, 1995.

If this approval is promulgated, the
State must make the following changes
to receive full approval: (1) revise Rule
391-3-1—(10)(d)1.(ii) to provide for the
notification requirements and permit
shield extension found in
§70.4(b)(12)(iii); and (2) correct all
deficiencies in its insignificant activities
regulation.

This interim approval, which may not
be renewed, extends for a period of up

1The radionuclide National Emission Standards
for Hazardous Air Pollutant (NESHAP) is a section
112 regulation and therefore, also an applicable
requirement under the State operating permits
program for part 70 sources. There is not yeta
Federal definition of ““major” for radionuclide
sources. Therefore, until a major source definition
for radionuclide is promulgated, no source would
be a major section 112 source solely due to its
radionuclide emissions. However, a radionuclide
source may, in the interim, be a major source under
part 70 for another reason, thus requiring a part 70
permit. The EPA will work with the State in the
development of its radionuclide program to ensure
that permits are issued in a timely manner.

to 2 years. During the interim approval
period, the State is protected from
sanctions for failure to have a program,
and EPA is not obligated to promulgate
a Federal permits program in the State.
Permits issued under a program with
interim approval have full standing with
respect to part 70, and the 1-year time
period for submittal of permit
applications by subject sources begins
upon interim approval, as does the 3-
year time period for processing the
initial permit applications.

As discussed previously in section
II.LA.4.b., EPA proposes to approve
Georgia’s preconstruction review
program found in Rule 391-3-1-.03,
under the authority of title V and part
70 solely for the purpose of
implementing section 112(g) to the
extent necessary during the transition
period between 112(g) promulgation
and adoption of a State rule
implementing EPA’s section 112(g)
regulations.

In addition, as discussed in section
Il.LA.4.c., EPA proposes to grant approval
under section 112(1)(5) and 40 CFR
63.91 to the State’s program for
receiving delegation of future section
112 standards and programs that are
unchanged from Federal rules as
promulgated. Additionally, EPA is
proposing to delegate existing standards
and programs under 40 CFR parts 61
and 63. This program for delegation
applies to both part 70 and non-part 70
sources.

I11. Administrative Requirements
A. Request for Public Comments

The EPA is requesting comments on
all aspects of this proposed interim
approval. Copies of the State’s submittal
and other information relied upon for
the proposed interim approval are
contained in docket number GA-95-01
maintained at the EPA Regional Office.
The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
proposed interim approval. The
principal purposes of the docket are:

(1) to allow interested parties a means
to identify and locate documents so that
they can effectively participate in the
approval process, and

(2) to serve as the record in case of
judicial review. The EPA will consider
any comments received by October 26,
1995.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

D. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the
proposed approval action promulgated
today does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 15, 1995.

John H. Hankinson, Jr.,

Regional Administrator.

[FR Doc. 95-23839 Filed 9-25-95; 8:45 am]
BILLING CODE 6560-50-M
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40 CFR Parts 264, 265, 270, and 271
[FRL-5303-3]

Corrective Action for Solid Waste
Management Units (SWMUSs) at
Hazardous Waste Management
Facilities

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Response to
Comments.

SUMMARY: On June 2, 1994, the
Environmental Protection Agency (EPA)
published a Notice of Data Availability
(NODA) and request for comment in the
Federal Register, which announced the
availability of a revised draft Regulatory
Impact Analysis (RIA) prepared by the
Agency for the proposed Resource
Conservation and Recovery Act (RCRA)
requirements for corrective action for
solid waste management units at
hazardous waste management facilities.
The information included data in
support of the proposed Subpart S rule
relating to corrective action, published
onJuly 27, 1990, and the final rule for
Corrective Action Management Units
(CAMUs) and Temporary Units (TUs),
promulgated on February 16, 1993. This
notice constitutes a response to
comments received on that NODA.
ADDRESSES: Copies of the comments
may be obtained by calling or visiting
the RCRA Information Center. The
RCRA Information Center is located in
Room M2616 at EPA Headquarters and
is available for viewing from 9 a.m. to

4 p.m., Monday through Friday,
excluding Federal holidays. Requests for
obtaining the document by telephone
may be made by calling (202) 260-9327.
Copies cost $0.15 per page.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA/
Superfund Hotline, Office of Solid
Waste, U.S. Environmental Protection
Agency, 401 M Street, SW, Washington,
DC 20460, telephone (800) 424-9346; in
the Washington, DC metropolitan area
the number is (703) 412-9810, TDD
(703) 412-3323.

SUPPLEMENTARY INFORMATION:
1. July 27, 1990 Proposal

OnJuly 27, 1990 EPA proposed a
comprehensive rule (Subpart S, 55 FR
30798) specifying corrective action
requirements for facilities regulated
under Subtitle C of the Resource
Conservation and Recovery Act (RCRA)
as amended by the Hazardous and Solid
Waste Amendments (HWSA) of 1984.
The proposed rule was developed to
provide both the technical (e.g., action
levels, investigation aspects, remedy

selection criteria, etc.) and procedural
aspects (e.g., definitions, reporting and
permitting requirements, etc.) of
corrective action. A Regulatory Impact
Analysis (RIA) to estimate the costs and
benefits of the Subpart S proposed rule
was developed to support the proposed
rule. In that proposal, the EPA
explained that it would continue to
refine its estimates and make the results
available to the public. In the June 2,
1994 Federal Register Notice of Data
Auvailability and request for comments,
EPA made available the revised draft
Subpart S RIA that includes supporting
data regarding studies conducted by
EPA concerning the use of CAMUs in
RCRA corrective actions. EPA used
these supporting data in a rulemaking
authorizing the establishment of
CAMUs (58 FR 8658, February 16,
1993). Although the CAMU rulemaking
included a supplemental notice (57 FR
48195, October 22, 1992) as well as a
separate RIA and a summary report,
some commenters requested additional
information on the data supporting that
analysis. EPA believes the summary
report provided sufficient detail for
purposes of the CAMU rulemaking.
However, because the results of the
CAMU RIA will be relevant to the
regulatory options analysis in the final
Subpart S RIA, as well as a related
RCRA rulemaking initiative known as
the Hazardous Waste Identification Rule
(HWIR) for contaminated media, a more
detailed breakdown of the CAMU data
was included in the supporting data
made available through the June 2, 1994
Federal Register notice.

EPA believes the data made available
through the June 2, 1994 Federal
Register notice satisfy the outstanding
requests for additional information on
the data supporting the CAMU
rulemaking. To date, EPA has received
ten (10) sets of public comments on
these data. EPA has evaluated these
comments and believes that none of the
issues raised by the commenters
indicate a need for EPA to re-visit the
impact analysis done in support of the
CAMU rulemaking. However, because of
the potential relevance of these
comments to EPA’s ongoing rulemaking
efforts, EPA will continue to evaluate
and respond to comments within the
context of the Subpart S RIA and HWIR
rulemaking for contaminated media.

Il. Summary of Public Comments

As of the July 18, 1994 deadline, ten
(10) commenters had submitted letters
with comments regarding the data made
available through the June 2, 1994
Federal Register notice. A number of
commenters stated that the Subpart S
proposal is likely to be affected by the

HWIR rulemaking for contaminated
media, and recommended that the
impact of the HWIR rulemaking be
reflected in the Subpart S rulemaking.
In addition, commenters raised a
number of issues regarding the
methodology and assumptions used for
the draft RIA. EPA agrees that events
that have occurred since the Subpart S
proposal was issued, including the
development of HWIR, should be taken
into account in the Subpart S
rulemaking. Because EPA is now
considering how to proceed with the
Subpart S rulemaking, the Agency is not
providing a detailed response to these
comments at this time. However, EPA
will take these comments into account
when deciding whether to finalize or
repropose portions of the Subpart S
proposal.

One commenter, in addition to
addressing the RIA methodology as it
applies to the Subpart S proposal, also
addressed its applicability to the final
CAMU rule. The commenter first argued
that EPA’s failure to conduct sensitivity
analyses on the effects of parameter
uncertainty undermined many of the
draft RIA’s conclusions. In response to
this comment, EPA conducted an
analysis in the Draft RIA for the Final
Rulemaking on Corrective Action for
Solid Waste Management Units in
which OSW identified and evaluated
the sources, magnitude, and
consequences of uncertainty in
predictions of chemical concentrations
and exposures in the multimedia fate
and transport modelling component of
the RIA. The scope of the analysis of
uncertainty focused on predictions of
concentrations and exposures from
unremediated sites using a Monte Carlo
version of MMSOILS (a multimedia
contaminant fate, transport, and
exposure model) at two sample facilities
(one facility and environmental setting
was well characterized, the other was
limited.) The two sample facilities were
subjected to quantitative (sensitivity)
analyses of the effects of parameter
uncertainty on chemical concentration,
with the Monte Carlo results used to
estimate the cumulative distribution
frequency of the chemical concentration
in ground water, surface water, air,
agricultural and food products, and
biota. In addition, Monte Carlo
parameter sensitivity methods were
used to evaluate model sensitivity to
parameter uncertainty.

Further, the commenter argued that,
because no sensitivity analyses were
performed on sample selection, facility
characterization, contaminant releases,
remedy selection, remedy effectiveness,
human health and ecological benefits,
averted water use costs, residential
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property value changes, and cost/
benefit comparisons, results may not be
reliable in predicting decision-making
during actual corrective actions. EPA
does not believe that this type of
analysis was necessary here, since the
RIA did take account of potential
uncertainty. In the draft RIA, EPA
conducted a stratified random sampling
procedure developed to maximize the
precision of the population estimator in
extrapolating the sample findings to the
corrective action population. In
addition, EPA used information
collected from EPA Regional files and
state regulatory agency files with regard
to facility operations and history,
environmental setting, SWMU
characteristics, extent of existing
contamination, and potential receptors
to substantially increase the reliability
of the draft RIAs conclusions. All of
these factors reduce the need for
additional uncertainty analysis.
Therefore, EPA believes that the scope
of the uncertainty analysis was adequate
and further sensitivity analyses were not
required. However, EPA will continue
to assess this issue as the Agency moves
forward with the Subpart S rulemaking.

The commenter also argued that the
draft RIA’s conclusions, which are
based on the proposed Subpart S rule,
do not apply to corrective actions
performed under the final CAMU rule,
which differs from the proposal.
Another commenter also suggested that
the draft RIA should be revised to reflect
the promulgation of the CAMU rule.
The commenters are correct that the
draft RIA incorporates the proposed
CAMU rather than the final version.
However, as indicated above, EPA in its
June 2, 1994 Federal Register notice
made available a more detailed
breakdown of data supporting the final
CAMU RIA so that commenters would
have additional information on the data
supporting the final version of the
CAMU rule. EPA believes that this
supplemental material, along with the
information provided in the CAMU RIA,
provides sufficient support for the final
rule. The final CAMU rule expanded the
CAMU concept from the July 27, 1990
proposed rule to increase flexibility in
selection of more cost-effective
remedies, increase treatment of waste
and contaminated media, and speed
implementation of the program.
According to the supplemental data and
analyses, remedy selections based upon
the more flexible expanded CAMU
provisions, using facility-specific data
on actual contamination (where
available) and modelling data to
estimate the extent of contamination,
allow for consolidation of contaminated

media prior to treatment and result in
more treatment of waste that otherwise
would not be treated.

The commenter also stated that the
remedy selection process was flawed
because the technical panels did not
fairly represent real-world facilities and
time frames. EPA disagrees; the process
contained a number of safeguards to
assure that it was representative of
actual decision-making. In order to
account for the complexity of the
decision-making process when
simulating the selection of remedies,
EPA developed an approach that relied
on panels of experts to select remedies
at the sample facilities. In order to
capture the interactions between EPA
and the facility, EPA convened policy
and technical expert panels. Policy
panels were identified and selected by
officials in EPA’s Office of Solid Waste
to represent the role of the regulatory
agency in setting remedial objectives,
assess technical information on the
performance of potential remedies, and
make final remedy selection decisions.
The policy panels consisted of
experienced Regional EPA and State
regulatory staff with expertise in a
variety of technical areas including
geology, engineering, and risk
assessment. Technical panels consisting
of national remediation experts were
identified through a selective search
across many well-recognized firms in
the U.S., representing the hydrogeology,
geology, geochemistry, soil science,
civil, chemical, or environmental
engineering, and chemistry disciplines.
The technical panels developed the
technical remedies for each facility
based on guidance from the policy
panel, then estimated the costs of the
remedies. Because sample facility
scenarios were based upon actual
facilities, actual owner/operators were
not employed in determining remedy
selections at the sample facilities in
order to ensure the confidentiality of
sample facility deliberations and
remedy selections determined by the
expert panels. However, the
qualifications of the selected experts
made them well-suited to take on the
decision-making role of owner/
operators. Time constraints imposed
upon the expert panels reflected the
simplified decision making process
specified in the ground rules for the
expert panel process as described on
page 4-4 of the RIA. The CAMU
provisions specified five decision
factors for selecting remedies: long-term
reliability and effectiveness; reduction
of toxicity, mobility, or volume of
wastes; short-term effectiveness;
implementability; and, cost. Agency

officials were present throughout the
expert panel process to resolve specific
guestions concerning the interpretation/
applicability of current Agency policy
and to ensure that remedial objectives
were consistent with the CAMU
provisions. Accordingly, the expert
panel process, though somewhat
simplified compared to the actual
decision-making process, involved a
consideration of relevant factors by
qualified experts. As such, it adequately
represented real-world decisions for
purposes of this rulemaking.

Based upon results of the impact
analysis done in support of the CAMU
rulemaking, as well as the above
discussion in response to public
comments, EPA believes it is not
necessary to re-visit the regulatory
impact analysis for the CAMU
rulemaking.

Dated: August 24, 1995.
Elliott P. Laws,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 95-23840 Filed 9-25-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69

[CC Docket No. 94-1; CC Docket No. 93—
124; CC Docket No. 93-197; FCC 95-393]

Price Cap Performance Review for
Local Exchange Carriers; Treatment of
Operator Services Under Price Cap
Regulation; Revisions to Price Cap
Rules for AT&T

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: On March 30, 1995, the
Federal Communications Commission
adopted a First Report and Order in CC
Docket No. 941, revising its price cap
regulations applicable to local exchange
carriers (LECs). In that Order, the
Commission also stated that it would
consider adopting further rule revisions
in the near future.

In this FNPRM, the Commission seeks
comment on how the price cap rules
should be adjusted as the competition
faced by local exchange carriers (LECs)
develops in the future. The Commission
also seeks comments on whether its
rules on rate structure should be
modified to make it easier for LECs to
introduce new services.

DATES: Comments must be submitted on
or before November 20, 1995. Reply
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Comments must be submitted on or
before December 20, 1995.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Steven Weingarten or Richard Lerner,
Tariff Division, Common Carrier
Bureau, (202) 418-1530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rulemaking
adopted September 14, 1995 and
released September 20, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Public Reference room (Room 230),
1919 M St., N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Suite 140, 2100
M Street, N.W., Washington, D.C. 20037.

Regulatory Flexibility Analysis

We have determined that Section
605(b) of the Regulatory Flexibility Act
of 1980, 5 U.S.C. §605(b), does not
apply to these rules because they do not
have a significant economic impact on
a substantial number of small entities.
The definition of a “‘small entity” in
Section 3 of the Small Business Act
excludes any business that is dominant
in its field of operation. Local exchange
carriers do not qualify as small entities
because they have a nationwide
monopoly on ubiquitous access to the
subscribers in their service area. The
Commission also has found all exchange
carriers to be dominant in its
competitive carrier proceeding. See 85
FCC 2d 1, 23—-24 (1980). To the extent
that small telephone companies will be
affected by these rules, we hereby
certify that these rules will not have a
significant effect on a substantial
number of “small entities.”

Summary of Further Notice of Proposed
Rulemaking

In this FNPRM, the Commission seeks
comment on a number of possible
changes to the LEC price cap plan. The
proposed changes to the price cap plan
fall into three basic categories: (1)
clarifying and modifying the
Commission’s tariff filing requirements;
(2) amending the price cap rules to
permit greater pricing flexibility; and (3)
modifying the structure of the price cap
baskets and service categories.

The FNPRM seeks comment on
whether the Commission’s new service
rules for LEC price cap services should
be relaxed by reducing the notice and
cost support requirements for facilitate

the introduction of new services. One
suggested approach would be to ease the
rules applicable to certain new service
filings upon a showing that those
services are subject to competition; a
second suggested approach would be to
define a class of services that do not
raise competitive concerns, and ease the
regulatory requirements applicable to
those services. The FNPRM also seeks
comment on whether the Commission
should eliminate the requirement that a
LEC obtain a waiver of the access charge
rules in Part 69 of the Commission’s
rules before introducing certain
switched access services.

The FNPRM seeks comment on
whether the lower service band index
limit should be eliminated and whether
the Commission should permit any
other additional downward pricing
flexibility. It also seeks comment on
whether the Commission should allow
alternative pricing plans (APPSs) to be
introduced on shorter notice than new
services and without cost support, with
certain limitations similar to those
proposed for the AT&T price cap plan
in an earlier order. The FNPRM also
asks under what conditions the
Commission should permit individual
case basis (ICB) rates, including how
long those rates should be permitted to
remain in effect before requiring
generally available averaged rates and
what cost support requirements should
apply. The FNPRM also seeks comment
on whether any LECs that reduce prices
pursuant to any pricing flexibilities
granted in response to the FNPRM
should be prohibited from raising their
rates by more than one percent
annually.

The FNPRM seeks comment on
whether any revisions to the price cap
baskets and service categories should be
made and under what circumstances
they should be made in the future and
whether any service categories can be
consolidated. It also consolidates the
Price Cap Performance Review docket
with another proceeding, Treatment of
Operator Services Under Price Cap
Regulation, CC Docket No. 93-124,
Notice of Proposed Rulemaking, and
seeks comment on whether operator
services or call completion services
should be in their own service
categories or combined with another
new or pre-existing service category.

The FNPRM seeks comment on
whether any or all relaxed regulatory
treatment or additional pricing
flexibility proposed should be
conditioned on a demonstration that
barriers to entry have been removed,
and if so, what demonstration should be
required. The FNPRM seeks comment
on what product and geographic

markets should be used for any such
assessment of competitive conditions.
The FNPRM also seeks comment on
what impact the proposed pricing
flexibility would have on interstate toll
rates.

The FNPRM seeks comment on
whether LEC services should be
removed from price cap regulation and
made subject to streamlined regulation
upon a showing of “substantial
competition,” the same standard as
applies to AT&T services, and whether
the Commission should consider the
same factors—deemed responsiveness,
supply responsiveness, pricing history
and market share—in evaluating
whether that standard has been met. It
also seeks comment on whether the
LECs should be permitted to offer
contract carriage for services that are
subject to streamlined regulation,
subject to the same conditions as AT&T.
The FNRPM seeks comment on whether
the Commission should adopt rules now
that would define the conditions price
cap LECs must meet to be considered
nondominant, what those conditions
should be and whether a LEC should be
regulated as nondominant for certain
services or within certain geographic
markets but not for others.

The FNPRM also seeks comment on
whether the sharing and X-Factors
applicable to a particular LEC should be
tied to the degree of competition it faces
or the degree of pricing flexibility it
receives. Finally, it seeks comment on
whether the AT&T price cap plan
should be modified to treat any changes
in the access rates charged by LECs’
competitors as exogenous costs.

Ordering Clauses

Accordingly, it is ordered that notice
is hereby given of the rulemaking
described above and that comment is
sought on those issues.

It is further ordered that pursuant to
applicable procedures set forth in
Section 1.399 and 1.411 et seq. of the
Commission’s Rules, 47 C.F.R. 1.399,
1.411 et seq., comments SHALL BE
FILED with the Secretary, Federal
Communications Commission,
Washington D.C. 20554 no later
November 20, 1995. Reply comments
SHALL BE FILED no later than
December 20, 1995. To file formally in
this proceeding, participants must file
an original and four copies of all
comments, reply comments, and
supporting comments. If participants
want each Commissioner to receive a
personal copy of their comments, an
original plus nine copies must be filed.
In addition, parties should file two
copies of any such pleading with the
Tariff Division, Common Carrier



Federal Register / Vol. 60, No. 186 / Tuesday, September 26, 1995 / Proposed Rules

49541

Bureau, Room 518, 1919 M Street, N.W.,
Washington, D.C. 20554, and one copy
of any pleadings should be submitted on
computer disk to the Industry Analysis
Division, Common Carrier Bureau,
Room 534, 1919 M Street, N.W.,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center, Room 239, 1919 M Street, N.W.,
Washington, D.C. 20554.

List of Subjects

47 CFR Part 61

Communications common carriers,
Telephone.
47 CFR Part 69

Communications common carriers,
Telephone.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 95-23778 Filed 9-25-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 95-151; RM—-8695]

Radio Broadcasting Services; Snyder,
TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Mark C.
Nolte, proposing the allotment of
Channel 246A to Snyder, Texas, as the
community’s second local FM service.
Channel 246A can be allotted to Snyder
in compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 246A at Snyder are 32—-43-04
and 100-55-02.

DATES: Comments must be filed on or
before November 13, 1995, and reply
comments on or before November 28,
1995.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John B. Kenkel, Kenkel &
Associates, 1901 L Street, Suite 200,
Washington, DC 20036 (Counsel for
petitioner).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MM Docket No.
95-151, adopted September 12, 1995,
and released September 21, 1995. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Center (Room 239),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, ITS, Inc.,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-23771 Filed 9-25-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 95-150; RM—8692]
Radio Broadcasting Services; San
Angelo, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Regency
Broadcasting, Inc., proposing the
allotment of Channel 289C3 to San
Angelo, Texas, as the community’s
ninth local FM service. Channel 289C3
can be allotted to San Angelo in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 289C3 are 31-27-48 and 100—
26-12.

DATES: Comments must be filed on or
before November 13, 1995, and reply
comments on or before November 28,
1995.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: James L. Oyster, 108 Oyster
Lane, Castleton, Virginia 22716-9720
(Counsel for petitioner).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
95-150, adopted September 12, 1995,
and released September 20, 1995. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Center (Room 239),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, ITS, Inc.,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-23779 Filed 9-25-95; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 95-69, Notice No. 01]
RIN No. 2127-AF80

Federal Motor Vehicle Safety
Standards; New Non-Pneumatic Tires
for Passenger Cars

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
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ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
rescind Federal Motor Vehicle Safety
Standard No. 129 and certain portions
of Standard Nos. 110 and 120 and part
574 of Title 49 of the Code of Federal
Regulations. Those provisions specify
performance and labeling requirements
for new non-pneumatic spare tires for
passenger cars. Although those
provisions were established in the
anticipation of the production of non-
pneumatic spare tires, none have been
produced. Further, there are no known
plans to produce any in the foreseeable
future. Accordingly, the continued
retention of these requirements serves
no purpose.

DATES: Comment closing date.
Comments must be received on or
before November 27, 1995.

Proposed effective date: If adopted,
the amendments proposed in this notice
would become effective 30 days after
date of publication of the final rule in
the Federal Register.

ADDRESSES: All comments must refer to
the docket number and notice number
set forth above and be submitted,
preferably in 10 copies, to: Docket
Section, National Highway Traffic
Safety Administration, 400 Seventh
Street SW, Room 5109, Washington, DC
20590. Docket hours are from 9:30 a.m.
to 4:00 p.m. Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Terri Droneburg, Vehicle Dynamics
Group, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, Washington, DC 20590.
Telephone (202) 366—6617; facsimile
(202) 366-4329.

For legal issues: Walter Myers, Office
of the Chief Counsel, National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, DC
20590. Telephone (202) 366—-2992,
facsimile (202) 366—-3820.
SUPPLEMENTARY INFORMATION: Pursuant
to the March 4, 1994 directive entitled
“Regulatory Reinvention Initiative”
from the President to the heads of
Federal departments and agencies,
NHTSA reviewed all its Federal motor

vehicle safety standards and regulations.

During the course of this review, the
agency identified several requirements
and regulations that are potential
candidates for rescission, including the
non-pneumatic provisions in Standard
No. 129, New non-pneumatic tires for
passenger cars. The agency tentatively
concluded from that review that the
non-pneumatic tire provisions, among
others, could be rescinded because the
need for them no longer exists.

In the late 1980’s, motor vehicle and
tire manufacturers experimented with
non-pneumatic spare tires for possible
use as inexpensive, temporary spare
tires for use on new passenger cars.
Anticipating the development of such
tires, NHTSA published Standard No.
129 on July 20, 1990, to become

effective August 20, 1990 (55 FR 29581).

In the same notice, the agency added
non-pneumatic tire performance and
labeling requirements to Standard No.
110, Tire selection and rims; Standard
No. 120, Tire selection and rims for
motor vehicles other than passenger
cars; and 49 CFR part 574, Tire
Identification and Recordkeeping.

Development of such tires and plans
for their use, however, were
discontinued. Consequently, no non-
pneumatic tires are currently being
produced and the agency is not aware
of any plans to produce them in the
future.

Agency Proposal

Since non-pneumatic spare tires are
not being produced and, to the agency’s
knowledge, will not be produced in the
foreseeable future, NHTSA tentatively
concludes that there is no need to retain
Standard No. 129 and the pertinent
portions of Standard Nos. 110, 120, and
49 CFR part 574 in effect, and proposes
to rescind them. The agency seeks
comment on that tentative conclusion.
In addition, NHTSA solicits comment
on whether, if a different type of non-
pneumatic spare tire were to be
developed in the future, the existing
requirements are sufficiently generic to
accommodate such new technology or
whether amendment to the standard
would be necessary in any case to
accommodate the new technology.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, Regulatory
Planning and Review. NHTSA has
considered the impact of this
rulemaking action under the DOT’s
regulatory policies and procedures and
has determined that it is not
“significant” within the meaning of
those policies and procedures.

The amendments proposed in this
notice are intended to eliminate
unneeded and unnecessary regulations
in accordance with the President’s
“Regulatory Reinvention Initiative,”
thereby simplifying and streamlining
the body of Federal regulations. Since
non-pneumatic tires are not now being
produced and to the agency’s
knowledge will not be produced in the

foreseeable future, the amendments
proposed in this notice would have no
cost impacts or leadtime effects for
either manufacturers or consumers. The
impacts are so minimal that preparation
of a full regulatory evaluation was not
warranted.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this notice under the
Regulatory Flexibility Act. | hereby
certify that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.
As noted above, this proposal would not
have any impact on manufacturers of
motor vehicles or motor vehicle
equipment, thus would have no impact
on the costs of motor vehicles or motor
vehicle equipment. Accordingly, the
agency has not prepared a preliminary
regulatory flexibility analysis. '

Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rule would not have
sufficient Federalism implications to
warrant preparation of a Federalism
Assessment. No state laws would be
affected.

National Environmental Policy Act

The agency has considered the
environmental implications of this
proposed rule in accordance with the
National Environmental Policy Act of
1969 and determined that the proposed
rule would not significantly affect the
human environment.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, Pub. L. 96-511,
the agency notes that there are no
information collection requirements
associated with this rulemaking action.

Executive Order 12778 (Civil Justice
Reform)

This proposed rule would not have
any retroactive effect. Under 49 U.S.C.
30103(b), whenever a Federal motor
vehicle safety standard is in effect, a
state or political subdivision thereof
may prescribe or continue in effect a
standard applicable to the same aspect
of performance of a motor vehicle only
if the state’s standard is identical to the
Federal standard. However, the United
States government, a state or political
subdivision thereof may prescribe a
standard for a motor vehicle or motor
vehicle equipment obtained for its own
use that imposes a higher performance
requirement than that required by the
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Federal standard. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. This section does not require
submission of a petition for
reconsideration or other administrative
procedures before parties may file suit
in court.

Comments

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10
copies be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21). This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit.

If a commenter wishes to submit
certain information under a claim of
confidentiality, 3 copies of the complete
submission, including the purportedly
confidential business information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and 7 copies from which
the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in 49
CFR part 512, the agency’s confidential
business information regulation.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available to the public for examination
in the docket at the above address both
before and after the closing date. To the
extent possible, comments filed after the
closing date will also be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. The agency
will continue to file relevant
information in the docket as it becomes
available after the closing date, and it is
recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
docket section should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, 49
CFR part 571 would be amended as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.110 would be amended
by revising S2 and S4.1; by removing
the definitions of ‘“non-pneumatic rim,”
‘“non-pneumatic spare tire assembly,”
““non-pneumatic tire and non-pneumatic
tire assembly,” and “wheel center
member’’ from S3; by removing S4.3(e);
and by removing S5 through S8.2, to
read as follows:

§571.110 Standard No. 110; Tire selection
and rims.
* * * * *

S2. Application. This standard

applies to passenger cars.
* * * * *

S4.1. General. Passenger cars shall be
equipped with tires that meet the
requirements of §571.109, New
Pneumatic Tires—Passenger Cars.

* * * * *

3. Section 571.120 would be amended
by revising S3, S5.1.1, and the
introductory paragraph to S5.3; and by
removing S5.3.3, and S6 through S9.2,
to read as follows:

§571.120 Standard No. 120; Tire selection
and rims for motor vehicles other than
passenger cars.

* * * * *

S3. Application. This standard
applies to multipurpose passenger
vehicles, trucks, buses, trailers, and
motorcycles, and to rims for use on
those vehicles.

* * * * *

S5.1.1 Except as specified in S5.1.3,
each vehicle equipped with pneumatic
tires for highway service shall be
equipped with tires that meet the
requirements of §571.109, New
Pneumatic Tires for Passenger Cars, or
8§571.119, New Pneumatic Tires for
Vehicles Other Than Passenger Cars,
and rims that are listed by the
manufacturer of the tires as suitable for
use with those tires, in accordance with
S4.4 of §571.109 or S5.1 of §571.119, as
applicable.

* * * * *

S5.3 Label Information.

Each vehicle shall show the
information specified in S5.3.1 and
S5.3.2 in the English language, lettered
in block capitals and numbers not less
than 3 thirty-seconds of an inch high
and in the format set forth following this
section. This information shall appear
either—

* * * * *

§571.129 [Removed]
4. Section 571.129 would be removed
in its entirety from the CFR.

PART 574—TIRE IDENTIFICATION AND
RECORDKEEPING

5. The authority citation for Part 574
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

6. Section 574.4 would be revised it
to read as follows:

§574.4 Applicability.

This part applies to manufacturers,
brand name owners, retreaders,
distributors, and dealers of new and
retreaded tires for use on motor vehicles
manufactured after 1948. However, it
does not apply to persons who retread
tires solely for their own use.

7. Section 574.5 would be amended
by revising the introductory paragraph
and paragraph (b) to read as follows:

§574.5 Tireidentification requirements.
Each tire manufacturer shall
conspicuously label on one sidewall of
each tire it manufactures, except tires
manufactured exclusively for mileage-
contract purchasers, by permanently
molding into or onto the sidewall, in the
manner and location specified in Figure
1, a tire identification number
containing the information set forth in
paragraphs (a) through (d) of this
section. Each tire retreader, except tire
retreaders who retread tires solely for
their own use, shall conspicuously label
one sidewall of each tire it retreads by
permanently molding or branding into
or onto the sidewall, in the manner and
location specified in Figure 2, a tire
identification number containing the
information set forth in paragraphs (a)
through (d) of this section. In addition,
the DOT symbol required by applicable
Federal Motor Vehicle Safety Standards
shall be molded into or onto the tire
sidewall and shall be located as shown
in Figures 1 and 2. The DOT symbol
shall not appear on tires to which no
Federal Motor Vehicle Safety Standard
applies, except that the DOT symbol on
tires for use on motor vehicles other
than passenger cars may, prior to
retreading, be removed from the
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sidewall or allowed to remain on the
sidewall, at the retreader’s option. The
symbols to be used in the tire
identification number for tire
manufacturers and retreaders are: “‘A, B,
C,D,E,F,H,J,K,L,M,N,P,R, T, U,
V,W, X, Y,1,23,4,5,6,7,8,9,0.”
Tires manufactured or retreaded
exclusively for mileage-contract
purchasers are not required to contain a
tire identification number if the tire
contains the phrase “for mileage
contract use only” permanently molded
into or onto the tire sidewall in lettering
a least one-quarter inch high.

* * * * *

(b) Second grouping. For new tires,
the second group, of no more than two
symbols, shall be used to identify the
tire size. For retreaded tires, the second
group, of no more than two symbols,
shall identify the retread matrix in
which the tire was processed or a tire
size code if a matrix was not used to
process the retreaded tire. Each new-tire
manufacturer and retreader shall
maintain a record of each symbol used,
with the corresponding matrix or tire
size and shall provide such record to the
NHTSA upon written request.

* * * * *

8. Section 574.6 would be amended
by revising the introductory paragraph
and paragraph (c) to read as follows:

§574.6

To obtain the identification mark
required by §574.5(a), each
manufacturer of new or retreaded
pneumatic tires shall apply in writing to
Tire Identification and Recordkeeping,
National Highway Traffic Safety
Administration, Department of
Transportation, 400 Seventh Street, SW,
Washington, DC 20590, identify itself as
a tire manufacturer or retreader and
furnish the following information:

* * * * *

Identification mark.

(c) The type of tires manufactured at
each plant, for example, pneumatic tires
for passenger cars, buses, trucks or
motorcycles; or pneumatic retreaded
tires.

Issued on September 19, 1995.
Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 95-23690 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-59-P

49 CFR Part 571
[Docket No. 85-6; Notice 10]

RIN 2127-AA13

Federal Motor Vehicle Safety
Standards; Hydraulic Brake Systems;
Passenger Car Brake Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation, DOT.
ACTION: Further supplemental notice of
proposed rulemaking (FSNPRM).

SUMMARY: This notice proposes
amendments to FMVSS Nos. 105
Hydraulic Brake Systems and 135,
Passenger Car Brake Systems, to
accommodate electric vehicles. The
proposal is based on a supplemental
notice of proposed rulemaking (SNPRM,;
Notice 7) published on January 15,

1993, and responds to comments
submitted to that notice. Amendments
of FMVSS No. 105 based on this
FSNPRM (Notice 10) would apply to
electric trucks, buses, and multipurpose
passenger vehicles. They would also
apply to electric passenger cars which
had not availed themselves of the option
of conforming to FMVSS No. 135, which
will become mandatory for all passenger
cars manufactured on and after
September 1, 2000.

COMMENT DATE: Comments on the
FSNPRM are due November 27, 1995.

ADDRESSES: Comments should be
addressed to Docket 85-6; Notice 10,
and submitted to Docket Room, NHTSA,
Room 5108, 400 Seventh St. SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: T.
Droneburg, Office of Vehicle Safety
Standards, NHTSA (Phone: 202-366—
6617; FAX: 202—-366-4329).

SUPPLEMENTARY INFORMATION:
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Background

On January 15, 1993, NHTSA
published a Supplemental Notice of
Proposed Rulemaking (SNPRM)
concerning brake system performance of
electric vehicles (EVs) (Docket No. 85—
6; Notice 7, 58 FR 4649). The reader is
referred to that notice for information on
the rulemaking history of electric
vehicle braking, and for background
discussion of the proposed brake system
requirements.

Notice 7 proposed amendments to
FMVSS No. 105 Hydraulic Brake
Systems and revised portions of a
proposed FMVSS No. 135 Passenger Car
Brake Systems. FMVSS No. 135 has now
been issued as a final rule (Notice 8, 60
FR 6411), effective March 6, 1995.
Passenger car manufacturers, including
those of EVs, have the choice of
compliance with either braking standard
between now and September 1, 2000. At
that time, FMVSS No. 135 will become
the sole brake standard that applies to
passenger cars. However, FMVSS No.
105 will continue to apply to vehicles
other than passenger cars. Because EVs
are not restricted to passenger cars, and
include pickup trucks, vans, and buses,
amendments to FMVSS No. 105 are
required to accommodate them.

Comments on the SNPRM were
received from General Motors
Corporation (GM), Mitsubishi Motors
America Inc., American Auto
Manufacturers Association (AAMA),
Marc Pelletier and Associates (Pelletier),
PSA Peugeot Citroen (Peugeot), SMH
Swiss Corp. (SMH), Chrysler
Corporation, Ford Motor Company, ITT
TEVES of Germany (ITT), BMW of
North America, American Honda, and
Toyota.

The comments supported the
rulemaking, although Ford, Chrysler,
Peugeot, and Pelletier argued that it is
premature at this time to initiate
rulemaking because of rapidly
advancing technology and the chance
that a standard might unduly influence
or stifle EV brake system development
and improvement. NHTSA is aware of
these concerns and is developing its
proposals to set safety performance
requirements without imposing design
restrictions.

Peugeot and Pelletier were concerned
with the role of regenerative braking
systems (RBS) in service brake
performance. Both believe that RBS
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should be allowed to contribute to
determination of an EV’s braking ability
under the FMVSS. NHTSA agrees in
principle, but the agency believes that
certain conditions must be satisfied in
order for RBS to be considered to be part
of the service brake system. In
particular, application of any service
braking must be by means of the service
brake control (brake pedal) and there
must be no means of declutching or
turning the RBS on and off. This subject
is discussed in more detail later in this
notice, under the individual
requirements.

The SNPRM'’s preamble had stated (p.
4650) that all known EV designs are
equipped with antilock braking systems
(ABS). Chrysler agreed that this was true
for present designs but that it could not
be assumed that all future EVs would
have ABS. NHTSA does not assume that
all future EVs will have ABS, and the
proposed amendments to both standards
provide for both possibilities. The
subject of mandatory ABS for future
vehicles of all types is being treated in
separate rulemaking actions by the
agency.

This FSNPRM reflects refinements of
the earlier Notice 7 rather than
presenting a different approach. These
refinements are discussed below. Unless
otherwise indicated, the changes noted
apply to both FMVSS No. 105 and
FMVSS No. 135.

Definitions

Under Notice 7, ““Maximum speed of
an electric vehicle” would be
determined in accordance with SAE
Recommended Practice J227a Electric
Vehicle Test Procedure, February 1976,
with the propulsion batteries at not less
than 90 percent of full charge at the
beginning of the test run.

GM and Peugeot asked that NHTSA
designate the appropriate sections of
SAE J227a that apply to maximum
speed. Under Acceleration
Characteristics on a Level Road,
sections 7.1 through 7.3 of SAE J227a
specify that the vehicle is to be
accelerated from a standing start at its
maximum attainable, or permissible,
acceleration rate until either the
vehicle’s peak speed is reached or until
a safe speed limit is attained. This
procedure is essentially the same as is
currently specified in both FMVSS 105
and 135, except that the length of the
roadway used for determining
maximum speed is limited to 2 miles.
SAE J227a places no limit on the length
of the roadway, and gives no objective
criterion for a determination that the
actual maximum speed has been
reached.

Upon further consideration of this
issue, NHTSA has tentatively decided
that determination of EV maximum
speed would be better addressed by
modification of the existing procedures
than by reference to portions of SAE
J227a that are of doubtful objectivity.
Although under this FSNPRM roadway
length would remain at 2 miles, the
agency requests comments on whether
EVs are incapable of accelerating to
their maximum speed within 2 miles,
and, if so, what greater distance would
be more appropriate. Commenters
should also address any problems a
longer distance would create for existing
test facilities. A sentence specifying the
state of battery charge would still have
to be added to both standards. Notice 7
proposed that the lower limit of the
state of charge be 90 percent; this notice
increases that to 95 percent. This will
allow somewhat faster acceleration of
the EV, and will also be consistent with
the state of charge proposed for the
braking performance tests. Accordingly,
this notice proposes that a sentence
specifying the state of charge of the
batteries for determination of maximum
speed be added to paragraph S5.1.1.4 of
FMVSS No. 105, and to the definition of
“maximum speed” in FMVSS No. 135.

In Notice 7’s proposed definition of
“Regenerative braking system (RBS)”,
the propulsion motors may be used as
a retarder for partial braking of the
vehicle in addition to the service brake
system, while returning electrical
energy to the batteries. The phrase “in
addition to the service brake system”
has been stricken in the revised
proposed definition to remove the
implication that a regenerative braking
feature cannot be a part of the service
brake system, following consideration of
comments by ITT and SMH. If the RBS
is automatically controlled by an
application of the service brake control,
and if there is no means for the driver
to declutch or otherwise deactivate it,
and if the vehicle has no *“neutral”
transmission position, then the effect of
the RBS is always present when the
service brake control is applied. In that
case, NHTSA believes it reasonable to
consider the RBS to be part of the
service brake system. Since the amount
of retardation provided by a RBS is
dependent on the state of charge of the
vehicle’s batteries, the service brake
requirements must be met at any state
of charge. On the other hand, if the RBS
is not controlled by the service brake
pedal, or if it can be disconnected or
turned off when the service brake
control is applied, it is to be deactivated
during tests of the service brake system,
and is considered an auxiliary braking

device (not part of the service brake
system) for purposes of those tests. A
system that is automatically applied at
a low level when the accelerator pedal
is released and applied at a higher level
when the brake pedal is depressed
could still be considered part of the
service brake system, as long as the
other criteria stated above are met. This
view of RBS is consistent with the
agency’s treatment of other non-friction
braking effects, such as exhaust or
driveline retarders or engine braking.

In addition, NHTSA is also proposing
revising definitions that already exist in
the two standards, those of “‘Backup
system’ and “‘Split service brake
system.” The word “‘automatically”
would be added in “Backup system” in
FMVSS No. 105 for consistency so that
it would be identical to the definition of
the term in FMVSS No. 135. “Split
service brake system’ in both standards
would be amended to specify that the
system is “‘designed so that a single
failure in any subsystem (such as a
leakage-type failure of a pressure
component of a hydraulic subsystem
except structural failure of a housing
that is common to two or more
subsystems, or an electrical failure in an
electric subsystem) does not impair the
operation of any other subsystem.” This
change recognizes the possibility that
vehicles may be equipped with non-
hydraulic subsystems, such as hydraulic
on the front and electric on the rear.

NHTSA has declined to redefine
“*backup system’’, “‘brake control unit”
and “‘directly controlled wheel” as
suggested by Pelletier, which failed to
provide reasons for its requests.

NHTSA also declined BMW'’s request
to define EVs to include hybrid-
powered vehicles with RBS because the
definition of EV proposed already
includes vehicles with ‘“‘a non-electrical
source of power designed to charge
batteries”. This term, in NHTSA’s view,
includes an internal combustion engine
which may provide propulsion as an
alternative to electric power.

Pelletier wanted additional
definitions for ‘““compound service brake
system”, “‘electric braking”, ‘“‘friction
braking” and ‘“‘electromagnetic braking”
which had not been proposed. But the
commenter provided no justification for
them, nor any indication where they
would be used in the FMVSS.
Therefore, these definitions are not
being proposed in this notice.

Finally, BMW questioned NHTSA'’s
apparently interchangeable use of the
terms “electric’” and “electronic”, and
recommended the term “‘electric’ for
both. In response to this comment,
NHTSA is using “electric’’ where
appropriate, but retaining the use of
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“electronic” where use of that term is
more appropriate.

Partial Failure

With respect to the partial failure
provisions that were proposed to be
added to FMVSS No. 105 in a new
paragraph S5.1.2.3, GM and AAMA
commented that they could be
interpreted as requiring partial failure
performance during a simultaneous
failure of a hydraulic subsystem circuit
(as described in S5.1.2.1) and an electric
subsystem circuit (as described in
proposed S5.1.2.3). In order to avoid
any misinterpretation these commenters
recommended that S5.1.2.3 be modified
to clarify that the vehicle “shall be
capable of stopping from 60 mph within
the corresponding distance specified in
Column IV of Table Il when there is a
single failure in an electric brake circuit,
and with all other systems intact.”
NHTSA agrees, and S5.1.2.3 is
reproposed with more definitive
wording.

In addition, new wording is proposed
under the partial failure requirements to
address failures of an RBS that is part
of the service brake system, since the
RBS is not a separate “‘circuit” of the
service brake system, thus the present
wording in the Standards is not
appropriate.

Brake System Indicator Lamp

Notice 7 proposed requirements in
both FMVSS that brake system indicator
lamps must activate under certain
conditions “‘for a vehicle with electric
brake actuation” and ‘““for a vehicle with
electric transmission of the brake
control signal.”

BMW commented that, for a failed
electric-control transmission, the
requirement for a failure indicator
should be limited to the service brake
system, and that indication of failures of
an electric control transmission of the
parking brake should be left to the
manufacturer. NHTSA agrees. The
purpose of the indicator is to evaluate
the integrity of the electric control
transmission circuitry which, if failed,
will have an effect on the performance
of the service brakes. Accordingly,
NHTSA is adding the word “‘service’ to
Notice 7’s proposed S5.3.1 (e) and (f) of
FMVSS No. 105 and S5.5.1 (e) and (f) of
FMVSS No. 135.

GM, Ford, AAMA, Peugeot, BMW,
and Honda recommended that failure of
RBS should only be indicated for EVs
that depend upon RBS to meet the
stopping distance requirements. NHTSA
disagrees, and believes that any failure
of a part of the service brake system
should be indicated, whether or not that
component is required for the vehicle to

meet the stopping distance
requirements. If a vehicle is equipped
with RBS which is part of the service
brake system, then the failure warning
requirement should apply to it. The
suggestion of the commenters is akin to
saying, for example, that if a vehicle is
capable of meeting the service brake
stopping distance requirements with its
rear brakes disconnected, then there is
no need to warn a driver of a failure in
the vehicle’s rear brakes. NHTSA does
not see any logic in the commenters’
views.

Toyota commented that an RBS
failure indicator should be amber rather
than red because the driver would still
be able to bring the vehicle safely to a
stop with the hydraulic brake system.
NHTSA has not adopted Toyota’s
suggestion. The red indicator color
signifies that the EV’s deceleration
capability has decreased due to a failure
in the service brake system, and this is
true whether the failure is in a hydraulic
circuit or in the RBS.

Procedure for Determining Battery
State of Charge

NHTSA proposed that the state of
charge of the propulsion batteries be
determined in accordance with SAE
J227a Electric Vehicle Test Procedure,
February 1976 (S6.2.1 of FMVSS No.
105, S6.3.11.1 of Standard No. 135). For
clarification, this is being reproposed to
specify that the applicable sections of
J227a are 3.2.1 through 3.2.4, 3.3.1
through 3.3.2.2, 3.4.1 and 3.4.2,4.2.1,
5.2,5.2.1,and 5.3.

Procedures for Charging Batteries
During Burnish

Notice 7 proposed that *‘[d]uring the
burnish procedure, the propulsion
batteries may be charged by external
means if the vehicle is otherwise unable
to complete the burnish procedure”
(proposed S6.2.2 of FMVSS No. 105,
S$6.3.11.2 of FMVSS No. 135).

GM and AAMA believe it is important
to specify clearly the battery state-of-
charge for the entire burnish procedure
so that different testers obtain the same
results when evaluating a given vehicle
design. In their view, the state of battery
charge can have a dramatic effect on the
amount of brake burnish that occurs in
EVs, and that it is especially important
in EVs with regenerative braking. At the
extreme, it is likely that an EV
performing the 200-stop burnish with
no regenerative braking will experience
a significantly greater degree of brake
burnish than an EV with maximum
regenerative braking. GM, Chrysler and
Ford recommended that the batteries be
charged to 95 per cent or greater
capacity at 40-stop increments.

NHTSA agrees with these comments.
The burnish procedures result in a
maximum distance between each of the
burnish stops of 1.24 miles. The
continuous acceleration and
deceleration of a burnish procedure
could result in fairly extensive battery
depletion after approximately 40 stops.
Therefore, these sections are being
reproposed to specify a condition of 95
percent or greater battery charge after
each increment of 40 burnish stops. In
response to comments by Ford and GM,
charging at a more frequent interval
would be permitted during a 40-stop
interval if the vehicle is incapable of
achieving the initial burnish test speed
during that particular 40-stop sequence.
In addition, the manufacturer would be
permitted the option of recharging by
external means or by substituting other
propulsion batteries at 95 per cent or
greater charge. Substitution responds to
Honda’s concern that the time needed
for recharging batteries could lead to a
protracted test.

In addition, if an EV has a manual
control for setting the level of
regenerative braking, at the beginning of
each burnish procedure the control
would be set to provide maximum
regenerative braking throughout each
burnish. This proposed condition is
being added at the suggestion of GM
which recommended specifying the
setting for an RBS control that is driver
operated.

Procedure for Charging Batteries
During Performance Testing

This affects proposed S6.2.3 of
FMVSS No. 105 and S6.3.11.3 of
FMVSS No. 135. Under Notice 7, the
propulsion batteries would not be
recharged during the road tests between
burnish procedures. GM, AAMA,
Chrysler, Ford, and Honda, all
concerned that EVs might not be
capable of completing the post-burnish
road test sequence on a single battery
charge, recommended that the
provisions be modified to prescribe the
95 percent or greater state of charge at
the onset of each road test procedure
and to provide explicit instructions for
battery recharging during the road test
sequence.

NHTSA concurs with the comment
that having the state of charge at 95
percent or greater only at the beginning
of the first performance test may create
problems with EVs obtaining the test
speeds for the latter tests of the
sequence, having the necessary driving
range to complete the tests, and being
able to minimize the fluctuations in the
RBS. Therefore, the procedure proposed
in Notice 7 is modified to specify that
the batteries be charged to not less than
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95 percent of capacity at the start of
each road test procedure. Substitution of
batteries charged to not less than 95
percent of capacity would be allowed as
an alternative to recharging. However,
no further charging of the propulsion
batteries would occur during the
performance tests themselves.

Mitsubishi asked that the lower limit
of charge of the propulsion batteries at
the beginning of the first brake test be
changed to from 95 percent to 90
percent, because the high speed test is
carried out at not less than 90 percent
of full charge, and because it believes
that it is difficult to distinguish a fully
charged condition with an accuracy of
5 percent. NHTSA does not agree with
these comments. Under Notice 7, the
state of charge at the beginning of each
test would be at not less than 95 percent
of full charge. By adopting this test
condition, NHTSA intends that the
batteries be essentially at full charge,
and the 5 percent tolerance allows a
reasonable margin for accuracy of
measurement.

The Appropriate Value for Low Battery
Charge

Under Notice 7 (S6.2.6 of FMVSS No.
105, S6.3.11.6 of FMVSS No. 135), EVs
equipped with electric brakes would
perform certain specified tests “with the
propulsion batteries at one percent or
less of full charge.” GM, AAMA, and
Chrysler commented that the proposed
1 percent state of charge for an EV’s
propulsion batteries is far more
stringent than what is required to satisfy
the safety need to assure the efficiency
of an EV’s brake system as the
propulsion battery charge declines to
minimum levels. AAMA commented
that an EV in actual use would never
undergo all the different types of stops
prescribed in the standard after it
reaches the threshold of immobility.

Comments indicated that those EVs
with electric brake systems have the
systems receiving power either from the
EV’s propulsion batteries, or from an
auxiliary battery. BMW and Chrysler
also indicated that automatic shut-down
of the propulsion motors is usually
provided to avoid damaging the
batteries at low charge and to provide a
continuing source of energy for lighting
and hazard warning system flashers.
However, not all EVs have this
automatic shut-down feature.

This FSNPRM takes each of the above
into account. For EVs equipped with
electric brakes powered by the
propulsion batteries, at the beginning of
each of the specified tests, for those EVs
with automatic shut-down capability of
the propulsion system, the propulsion
batteries would be not less than one

percent and not more than two percent
above the EV actual automatic shut-
down critical value. The critical value is
determined by measuring the state-of-
charge of the propulsion battery(s) at the
instant that automatic shut-down
occurs. For those EVs with no automatic
shut-down capability, the batteries
would be at not less than one percent
and not more than two percent above
the state of charge at which the brake
failure warning indicator is illuminated.
For vehicles which have an auxiliary
battery(s) that provides electrical energy
to operate the electric brakes (whether
EVs or not) the auxiliary batteries would
be at not less than one percent and not
more than two percent above the state
of charge at which the brake failure
warning indicator is illuminated.

Procedure for Testing at Full Charge
and Low Charge

GM thought that NHTSA should add
a modified effectiveness test near the
end of the road test sequence,
specifically, immediately after the spike
stop test (S7.17-FMVSS No. 105) or the
recovery performance test (S7.17—
FMVSS No. 135). Such a test with
depleted batteries could be used to
show that brakes operate effectively
under a depleted charge condition.
NHTSA declines to accept this
suggestion. The intent of the standard is
not to match real-world driving
conditions, but simply to assure that an
EV will continue to operate safely if any
one of the test conditions occurs while
the vehicle is in operation.

GM also recommended that this new
test be applicable to all EVs rather than
limiting it to EVs equipped with electric
brakes as proposed in the SNPRM. The
justification for this suggestion is that
EVs with conventional hydraulic brakes
could rely on electricity for certain
aspects of brake performance, such as
power assist.

NHTSA has decided not to propose
the new test suggested by GM. There is
already a failed power assist test in the
standard, and the approach proposed
satisfactorily treats the low battery
charge situation.

Other Test Conditions

GM informed NHTSA that it has
found it can be difficult to achieve the
minimum initial brake temperatures
specified in FMVSS Nos. 105 and 135
when relatively high levels of
regenerative braking are present. GM
recommended that manufacturers be
allowed the option of disregarding the
prescribed initial brake temperatures
when testing EVs equipped with RBS.
However, GM believed that the
temperatures could be achieved if the

agency adopted its recommendation to
specify that batteries be charged to 95
percent or greater at the onset of each of
the road test procedures. Since NHTSA
has, in fact, made this change in this
FSNPRM, the agency does not anticipate
that EVs equipped with RBS will have
any difficulty achieving initial brake
temperatures for the road test
procedures.

Peugeot was concerned that S6.3.11.5
as proposed for FMVSS No. 135 in
Notice 7 (S6.3.13.2 of this FSNPRM)
would not allow use of its steering
column lock to disable the EV motor for
tests to be conducted ““in neutral.” The
language permits the use of any means
with which the vehicle is equipped that
disconnects the drivetrain from the
electric propulsion source. However, the
agency would interpret that language as
meaning any means that is available
while the vehicle is being driven. A
steering column key lock would only be
used when the vehicle is parked, and as
such would not be available during
driving. Therefore, the vehicle would be
considered to have no neutral position,
and would be tested accordingly.

Comments were also received on the
vehicle test condition of proposed
S7.7.2(e) of FMVSS No. 135. The test is
conducted “with no electromotive force
applied to the vehicle propulsion
motor(s)”. Pelletier would qualify this
phrase by adding ““other than any
electromagnetic force that is
automatically applied.” In NHTSA'’s
opinion, this addition is unnecessary.
The electromagnetic force referred to is
a residual force resulting from the
magnetic fields within the motor, and is
not considered to be “applied” to the
motor.

Static Parking Brake Test

Proposed S7.7.1.3 in FMVSS No. 105
and S7.12.2(o) in FMVSS No. 135 would
add language to clarify the means for
activating electric parking brakes. GM
believed that Notice 7’s language would
be restricted to designs which utilize the
foundation brake friction elements to
provide the parking brake function. It
asked the agency to consider modifying
the requirement to read: *“[flor vehicles
with electrically activated parking
brakes, apply the parking brakes by
activating the parking brake control.”
NHTSA concurs with this suggestion
and appropriate changes are being
proposed in this FSNPRM.

Inoperative Brake Power or Power
Assist Unit

Toyota commented that S7.10.3
(FMVSS No. 105) and S7.11.3(m)
(FMVSS No. 135), as proposed by the
SNPRM could be read as requiring
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vehicles to be tested to simulate
simultaneous failure of an electrically-
actuated brake system and another brake
power or power assist unit. In response
to Toyota’s comment, modified language
is proposed to clarify that tests would be
“conducted with any single electrical
failure in the electrically-actuated brake
system instead of a failure of any other
brake or brake power assist unit, and all
other systems intact.”

ABS and Dynamic Parking Brake Tests

FMVSS No. 135 as issued did not
adopt the proposed S7.3 ABS
performance, of which S7.3.4 Test
procedures and performance
requirements and the SNPRM'’s
proposed S7.3.4.4 would have been a
part. Therefore S7.3.4.4, or a variation
thereof, is not being reproposed at this
time.

Nor did FMVSS No. 135 as issued
adopt a dynamic parking brake test, thus
rendering it unnecessary for the agency
to adopt proposed S7.13.1(d) which
would have excepted electric parking
brakes from such a test.

Adhesion Utilization—Torque Wheel
Method

With respect to the application of the
torque wheel test to EVs with electric
brakes and/or RBS (proposed in Notice
7 as S7.4.5.3 of Standard No. 135, now
proposed as S7.4.5.1), Notice 7 asked for
comments, pointing out that the torque
wheel method utilizes hydraulic line
pressure in the calculations which
obviously would not be available for
electric brakes. GM commented that
some adaptation of the method might be
required for an EV that was
manufactured with electrically actuated
front brakes and without ABS.
Mitsubishi recommended that an
alternative method for calculating the
torque wheel test for EVs with RBS be
incorporated, such as a test that
calculates the amount of braking effort
exerted by the operator on the brake
pedal. Ford believes that the current
torque wheel test procedure is valid in
concept but must be adjusted to be more
comprehensive for mixed type brake
systems.

NHTSA is aware that the torque
wheel test will only accommodate
vehicles with hydraulic brakes on at
least one axle, and that any vehicle with
ABS is not subject to the test. For
vehicles with electric brakes on all
wheels, the torque wheel test would
have to be studied in depth to find the
correct factors and test procedures for
converting electrical energy into brake
torque for purposes of calculating
objective brake factors. However, this
would be appropriate only for an EV

without ABS that is braked only
electrically, and NHTSA is unaware that
any such configuration is planned for
production. Thus, there appears to be no
present need for the agency to give
further consideration to this issue. If
and when an all electric-braked vehicle
without ABS is planned for production,
the agency could revisit this issue.
However, NHTSA believes that it would
not be appropriate to expend extensive
agency resources to accommodate a
vehicle design that in all probability
will never be built.

Similarly, for a vehicle equipped with
RBS that is not under the control of
ABS, the adhesion utilization of the
vehicle would be affected by the RBS in
a manner that would be dependent on
the state of charge of the vehicle’s
batteries. For such a vehicle, the torque
wheel method of calculating adhesion
utilization curves that is in Standard
No. 135 would not be directly
applicable. The most recent draft of
proposed ECE Regulation 13—H would
require, for such a vehicle, that the
adhesion utilization provisions be met
under the conditions of both minimum
and maximum regenerative braking.
While the agency agrees in concept with
this approach, Regulation 13—H does not
specify any detailed method for
obtaining the adhesion utilization
curves as Standard No. 135 does.
NHTSA believes that a research program
would be necessary to develop
modifications to the present procedures
to accommodate the effects of RBS, but,
similar to the all electric-braked issue,
questions whether such a vehicle would
ever be built. Therefore, requirements to
accomodate such a system are not
included in this notice. The agency
requests comments on whether any
manufacturer has plans to produce an
electric vehicle that is equipped with
RBS that is part of the service brake
system but that is not also equipped
with ABS. At present, the agency is not
aware of any such plans, and does not
believe it would be appropriate to
expend limited agency resources to
develop requirements for a design that
will in all probability never be built. If
any manufacturer does foresee such a
vehicle being built, the agency solicits
comments on what would be
appropriate adhesion utilization test
procedures for such a vehicle.

The reader will find that provisions of
this FSNPRM not discussed by this
notice are substantially the same as
those proposed by Notice 7.

Proposed Effective Date

It is tentatively found for good cause
shown that an effective date earlier than
180 days after issuance of the final rule

would be in the public interest, and it
is proposed that the effective date
would be 30 days after publication of
the final rule.

Regulatory Analysis

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking has not been
reviewed under Executive Order 12866.
NHTSA has considered the economic
implications of this regulation and
determined that it is not significant
within the meaning of the DOT
Regulatory Policies and Procedure. It
does not initiate a substantial regulatory
program or involve a change in policy.

Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking action in
relation to the Regulatory Flexibility
Act. | certify that this rulemaking action
would not have a significant economic
effect upon a substantial number of
small entities. Motor vehicle
manufacturers are generally not small
businesses within the meaning of the
Regulatory Flexibility Act. Accordingly,
no Regulatory Flexibility Analysis has
been prepared.

Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 on “‘Federalism.” It has been
determined that the rulemaking action
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for purposes of the National
Environmental Policy Act. The
rulemaking action would not have a
significant effect upon the environment.
There is no environmental impact
associated with adaptation of test
procedures to make them more
appropriate for vehicles already
required to comply with the Federal
motor vehicle safety standards. The
rulemaking action would not have a
direct effect. However, to the extent that
this rulemaking might facilitate the
introduction of Evs which are powered
by an electric motor drawing current
from rechargeable storage batteries, fuel
cells, or other portable sources of
electric current, and which may include
a nonelectrical source of power
designed to charge batteries and
components thereof, the rulemaking
would have a beneficial effect upon the
environment and reduce fuel
consumption because EVs emit no
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hydrocarbon emissions and do not
depend directly upon fossil fuels to
propel them.

Executive Order 12778 (Civil Justice
Reform)

This proposed rule would not have
any retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
state may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard. Section 30161 of
Title 49 sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Comments

Interested persons are invited to
submit comments on the FSNPRM. It is
requested but not required that 10
copies be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency’s confidential business
information regulation. 49 CFR Part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule will be
considered as suggestions for further
rulemaking action. Comments on the
proposal will be available for inspection
in the docket. The NHTSA will continue
to file relevant information as it

becomes available in the docket after the
closing date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

In consideration of the foregoing, it is
proposed that 49 CFR part 571 be
amended as follows:

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30166; delegation of authority at 49
CFR 1.50.

2. Section 571.105 would be amended
by:
a. Revising its heading;

b. Revising S1, S3, the definitions of
“backup system’ and *‘split service
brake system” in S4 and adding to S4,
in alphabetical order, definitions of
“Electric vehicle or EV”’ and
““Regenerative braking system or RBS”;

c. Amending S5.1.1.4 to add a
sentence at the end thereof below the
undesignated table;

d. Adding S5.1.2.3, S5.1.2.4, and
S5.1.3.5;

e. Revising the introductory text of
S5.3.1 and adding S5.3.1(e), (f), and (g);
f. Revising the introductory text of

S5.3.5(¢)(1) and S5.4.3;

g. Revising S5.5;

h. Adding S6.2 through S6.2.6;

i. Revising the introductory text of
S$7.7.1.3 and adding S7.7.1.3(c); and

j. Adding S7.9.5 and S7.9.6.

The revised and added heading and
paragraphs would read as follows:

§571.105 Standard No. 105; Hydraulic and/
or electric brake systems.

S1. Scope. This standard specifies
requirements for hydraulic and/or
electric service brake systems and
associated parking brake systems.

* * * * *

S3. Application. This standard
applies to passenger cars, multipurpose
passenger vehicles, trucks, and buses
with hydraulic and/or electric service
brake systems.

S4. Definitions.

* * * * *

Backup system means a portion of a

service brake system, such as a pump,

that automatically supplies energy, in
the event of a primary brake power
source failure.

* * * * *

Electric vehicle or EV means a motor
vehicle that is powered by an electric
motor drawing current from
rechargeable storage batteries, fuel cells,
or other portable sources of electrical
current, and which may include a non-
electrical source of power designed to
charge batteries and components
thereof.

* * * * *

Regenerative braking system or RBS
means an electrical energy system that
is installed in an EV for recovering
kinetic energy, and which uses the
propulsion motor(s) as a retarder for
partial braking of the EV while returning
electrical energy to the propulsion
batteries.

* * * * *

Split service brake system means a
brake system consisting of two or more
subsystems actuated by a single control,
designed so that a single failure in any
subsystem (such as a leakage-type
failure of a pressure component of a
hydraulic subsystem except structural
failure of a housing that is common to
two or more subsystems, or an electrical
failure in an electric subsystem) does
not impair the operation of any other
subsystem.

* * * * *

S5.1.1.4 * * *Foran EV, the speed
attainable in 2 miles is determined with
the propulsion batteries at a state of
charge of not less than 95 percent at the
beginning of the run.

S5.1.2 Partial failure.

* * * * *

S5.1.2.3 For a vehicle manufactured
with a service brake system in which
the brake signal is transmitted
electrically between the brake pedal and
some or all of the foundation brakes,
regardless of the means of actuation of
the foundation brakes, the vehicle shall
be capable of stopping from 60 mph
within the corresponding distance
specified in Column IV of Table Il with
any single failure in any circuit that
electrically transmits the brake signal,
and with all other systems intact.

S5.1.2.4 For an EV manufactured
with a service brake system that
incorporates RBS, the vehicle shall be
capable of stopping from 60 mph within
the corresponding distance specified in
Column IV of Table Il with any single
failure in the RBS, and with all other
systems intact.

* * * * *

S5.1.3.5 Electric brakes. Each
vehicle with electrically-actuated
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service brakes (brake power unit) shall
comply with the requirements of
S5.1.3.1 with any single electrical
failure in the electrically-actuated
service brakes and all other systems
intact.

* * * * *

S5.3 Brake system indicator lamp.
* * *

S5.3.1 An indicator lamp shall be
activated when the ignition (start)
switch is in the “on” (*run’’) position
and whenever any of the conditions (a)
or (b), (c), (d), (e), (f), and (g) occur:

* * * * *

(e) For a vehicle with electrically-
actuated service brakes, failure of the
source of electric power to the brakes,
or diminution of state of charge of the
batteries to less than a level specified by
the manufacturer for the purpose of
warning a driver of degraded brake
performance.

(f) For a vehicle with electric
transmission of the service brake control
signal, failure of a brake control circuit.

(9) For an EV with RBS that is part of
the service brake system, failure of the
RBS.

* * * * *

S5.35

(c)(1) If separate indicators are used
for one or more of the conditions
described in S5.3.1(a) through S5.3.1(g)
of this standard, the indicator display
shall include the word *‘Brake’ and
appropriate additional labeling, except
as provided in (c)(1)(A) through (D) of
this paragraph.

* * * * *

S5.4.3 Reservoir labeling—Each
vehicle equipped with hydraulic brakes
shall have a brake fluid warning
statement that reads as follows, in
letters at least one-eighth of an inch
high: “WARNING, Clean filler cap
before removing. Use only

fluid from a
sealed container.” (Inserting the
recommended type of brake fluid as
specified in 49 CFR 571.116, e.g., “DOT
3”). The lettering shall be—

S5.5 Antilock and variable
proportioning brake systems. In the
event of failure (structural or functional)
in an antilock or variable proportioning
brake system, the vehicle shall be
capable of meeting the stopping
distance requirements specified in
S5.1.2 for service brake system partial
failure. For an EV that is equipped with
both ABS and RBS that is part of the
service brake system, the ABS must
control the RBS.

* * * * *

S6.2 Electric vehicles and electric
brakes.

* X *

S6.2.1 The state of charge of the
propulsion batteries is determined in
accordance with SAE Recommended
Practice J227a, Electric Vehicle Test
Procedure, February 1976. The
applicable sections of J227a are 3.2.1
through 3.2.4, 3.3.1 through 3.3.2.2,
34.1and 3.4.2,4.2.1,5.2,5.2.1,and 5.3.

S6.2.2 At the beginning of the first
effectiveness test specified in S7.3, the
propulsion batteries are at a state of
charge of not less than 95 percent.
During each burnish procedure, the
propulsion batteries are restored to a
state of charge of not less than 95
percent after each increment of 40
burnish stops until each burnish
procedure is complete. The batteries
may be charged at a more frequent
interval during a particular 40-stop
increment only if the EV is incapable of
achieving the initial burnish test speed
during that increment. During each
burnish procedure, the propulsion
batteries may be charged by an external
means or replaced by batteries that are
at a state of charge of not less than 95
percent. For EVs having a manual
control for setting the level of
regenerative braking, the manual
control, at the beginning of each burnish
procedure, is set to provide maximum
regenerative braking throughout the
burnish.

S6.2.3 At the beginning of each
performance test in the test sequence
(S7.3, S7.5, §7.7 through S7.11, and
$7.13 through S7.19 of this standard),
unless otherwise specified, an EV’s
propulsion batteries are at a state of
charge of not less than 95 percent (the
batteries may be charged by external
means or replaced by batteries that are
at a state of charge of not less than 95
percent). No further charging of the
propulsion batteries occurs during any
of the performance tests in the test
sequence of this standard.

S6.2.4 (a) For an EV equipped with
RBS, the RBS is considered to be part
of the service brake system if it is
automatically controlled by an
application of the service brake control,
if there is no means provided for the
driver to disconnect or otherwise
deactivate it, and if the vehicle has no
“neutral’”” transmission position. This
RBS is operational during all burnishes
and all tests, except for the test of a
failed RBS. If the level of retardation
provided by this RBS is subject to
control by the driver (other than through
the service brake control), it is set to
produce the maximum regenerative
braking effect during the burnishes, and
the minimum regenerative braking effect
during the test procedures.

(b) If the RBS is not part of the service
brake system, it is operational and set to

produce the maximum regenerative
braking effect during the burnishes, and
is disabled during the test procedures.

S6.2.5 For tests conducted “‘in
neutral,” the operator of an EV with no
“neutral” position (or other means such
as a clutch for disconnecting the drive
train from the propulsion motor(s)) does
not apply any electromotive force to the
propulsion motor(s). Any electromotive
force that is applied to the propulsion
motor(s) automatically remains in effect
unless otherwise specified by the test
procedure.

S6.2.6 A vehicle equipped with
electrically-actuated service brakes also
performs the tests specified in S7.3,
S7.5, S7.7 through S7.11, and S7.13
through S7.19 of this standard with the
batteries providing power to those
electrically-actuated brakes, at the
beginning of each test, in a depleted
state of charge for condition (a), (b), or
(c) of this paragraph as appropriate. An
auxiliary means may be used to
accelerate an EV to test speed. The tests
in S6.2.6 are conducted after completing
the tests in S6.2.3.

(a) For an EV equipped with
electrically-actuated service brakes
deriving power from the propulsion
batteries, and with automatic shut-down
capability of the propulsion motor(s),
the propulsion batteries are at not more
than two percent and not less than one
percent above the EV actual automatic
shut-down critical value. The critical
value is determined by measuring the
state-of-charge of the propulsion
battery(s) at the instant that automatic
shut-down occurs.

(b) For an EV equipped with
electrically-actuated service brakes
deriving power from the propulsion
batteries, and with no automatic shut-
down capability of the propulsion
motor(s), the propulsion batteries are at
not more than two percent and not less
than one percent above the actual state
of charge at which the brake failure
warning signal, required by S5.3.1(e) of
this standard, is illuminated.

(c) For a vehicle which has an
auxiliary battery(s) that provides
electrical energy to operate the
electrically-actuated service brakes, the
auxiliary battery(s) is at not more than
two percent and not less than one
percent above the actual state of charge
at which the brake failure warning
signal, required by S5.3.1(e) of this
standard, is illuminated.

* * * * *

S7.7.1 Test procedure for
requirements of S5.2.1.
* * * * *

S7.7.1.3 With the vehicle held
stationary by means of the service brake
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control, apply the parking brake by a
single application of the force specified
in (a), (b), or (c) of this paragraph,
except that a series of applications to
achieve the specified force may be made
in the case of a parking brake system
design that does not allow the
application of the specified force in a
single application:

* * * * *

(c) For a vehicle using an electrically-
activated parking brake, apply the
parking brake by activating the parking
brake control.

* * * * *

S7.9 Service brake system test—
partial failure.

* * * * *

S$7.9.5 For avehicle in which the
brake signal is transmitted electrically
between the brake pedal and some or all
of the foundation brakes, regardless of
the means of actuation of the foundation
brakes, the tests in S7.9.1 through S7.9.3
of this standard are conducted by
inducing any single failure in any
circuit that electrically transmits the
brake signal, and all other systems
intact. Determine whether the brake
system indicator lamp is activated when
the failure is induced.

S7.9.6 For an EV with RBS that is
part of the service brake system, the
tests specified in S7.9.1 through S7.9.3
are conducted with the RBS
disconnected and all other systems
intact. Determine whether the brake
system indicator lamp is activated when
the RBS is disconnected.

3. Section 571.135 would be amended
by:

ya. Revising the definitions of “‘backup
system”’, “‘maximum speed”, and “‘split
service brake system” in S4, and adding
in S4, in alphabetical order, definitions
for “Electric vehicle” and ‘“Regenerative
braking system’’;

b. Adding S5.1.3;

c. Revising the introductory text of
S5.4.3 and S5.5.1 and adding S5.5.1 (e),
(), and (g); _

d. Revising the introductory text of
S5.5.5(d);

e. Adding S6.3.11, S6.3.12, and
S6.3.13;

f. Revising S7.10, S7.10.3(f), and
S7.10.4;

g. Adding S7.11.3(m); and

h. Revising S7.12.2(i).

The revised and added paragraphs
would read as follows:

§571.135 Standard No. 135; Passenger
Car Brake Systems.

* * * * *
S4. Definitions.
* * * * *

Electric vehicle or EV means a motor
vehicle that is powered by an electric

motor drawing current from
rechargeable storage batteries, fuel cells,
or other portable sources of electrical
current, and which may include a non-
electrical source of power designed to
charge batteries and components
thereof.

* * * * *

Maximum speed of a vehicle or VMax
means the highest speed attainable by
accelerating at a maximum rate from a
standing start for a distance of 3.2 km
(2 miles) on a level surface, with the
vehicle at its lightly loaded vehicle
weight, and, if an EV, with the
propulsion batteries at a state of charge
of not less than 95 percent at the
beginning of the run.

* * * * *

Regenerative braking system or RBS
means an electrical energy system that
is installed in an EV for recovering
kinetic energy, and which uses the
propulsion motor(s) as a retarder for
partial braking of the EV while returning
electrical energy to the propulsion
batteries.

Split service brake system means a
brake system consisting of two or more
subsystems actuated by a single control,
designed so that a single failure in any
subsystem (such as a leakage-type
failure of a pressure component of a
hydraulic subsystem except structural
failure of a housing that is common to
two or more subsystems, or an electrical
failure in an electric subsystem) does
not impair the operation of any other
subsystem.

* * * * *

S5.1.3 Regenerative braking system.
(a) For an EV equipped with RBS, the
RBS is considered to be part of the
service brake system if it is
automatically activated by an
application of the service brake control,
if there is no means provided for the
driver to disconnect or otherwise
deactivate it, and if the vehicle has no
“neutral”’ transmission position.

(b) For an EV that is equipped with
both ABS and RBS that is part of the
service brake system, the ABS must
control the RBS.

* * * * *

S5.4.3. Reservoir labeling. Each
vehicle equipped with hydraulic brakes
shall have a brake fluid warning
statement that reads as follows, in
letters at least 3.2 mm (¥s inch) high:
“WARNING: Clean filler cap before
removing. Use only

fluid from a
sealed container.” (Inserting the
recommended type of brake fluid as
specified in 49 CFR 571.116, e.g., “DOT
3.”) The lettering shall be:

* * * * *

S5.5.1. Activation. An indicator shall
be activated when the ignition (start)
switch is in the “on” (*run’’) position
and whenever any of conditions (a)
through (g) occur:

* * * * *

(e) For a vehicle with electrically-
actuated service brakes, failure of the
source of electric power to those brakes,
or diminution of state of charge of the
batteries to less than a level specified by
the manufacturer for the purpose of
warning a driver of degraded brake
performance.

(f) For a vehicle with electric
transmission of the service brake control
signal, failure of a brake control circuit.

(9) For an EV with a regenerative
braking system that is part of the service
brake system, failure of the RBS.

* * * * *
S5.5.5. Labeling.
* * * * *

(d) If separate indicators are used for
one or more of the conditions described
in S5.5.1(a) through S5.5.1(g), the
indicators shall display the following
wording:

* * * * *

S6.3.11 State of charge of batteries
for EVs.

S6.3.11.1 The state of charge of the
propulsion batteries is determined in
accordance with SAE Recommended
Practice J227a, Electric Vehicle Test
Procedure, February 1976. The
applicable sections of J227a are 3.2.1
through 3.2.4, 3.3.1 through 3.3.2.2,
3.4.1and 3.4.2,4.2.1,5.2,5.2.1 and 5.3.

S6.3.11.2 At the beginning of the
burnish procedure (S7.1 of this
standard) in the test sequence, the
propulsion batteries are at a state of
charge of not less than 95 percent.
During the 200-stop burnish procedure,
the propulsion batteries are restored to
a state of charge of not less than 95
percent after each increment of 40
burnish stops until the burnish
procedure is complete. The batteries
may be charged at a more frequent
interval during a particular 40-stop
increment only if the EV is incapable of
achieving the initial burnish test speed
during that increment. During the
burnish procedure, the propulsion
batteries may be charged by external
means or replaced by batteries that are
at a state of charge of not less than 95
percent. For an EV having a manual
control for setting the level of
regenerative braking, the manual
control, at the beginning of the burnish
procedure, is set to provide maximum
regenerative braking throughout the
burnish.

S$6.3.11.3 At the beginning of each
performance test in the test sequence
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(S7.2 through S7.17 of this standard),
unless otherwise specified, an EV’s
propulsion batteries are at a state of
charge of not less than 95 percent (the
batteries may be charged by external
means or replaced by batteries that are
at a state of charge of not less than 95
percent). No further charging of the
propulsion batteries occurs during any
of the performance tests in the test
sequence of this standard.

S6.3.12 State of charge of batteries
for electrically-actuated service brakes.
A vehicle equipped with electrically-
actuated service brakes also performs
the tests specified in S7.2 through S7.17
of this standard with the batteries
providing power to those electrically-
actuated brakes, at the beginning of each
test, in a depleted state of charge for
conditions (a), (b), or (c) as appropriate.
An auxiliary means may be used to
accelerate an EV to test speed. The tests
in S6.3.12 are conducted after
completing the tests in S6.3.11.3.

(a) For an EV equipped with
electrically-actuated service brakes
deriving power from the propulsion
batteries and with automatic shut-down
capability of the propulsion motor(s),
the propulsion batteries are at not more
than two percent and not less than one
percent above the EV actual automatic
shut-down critical value. The critical
value is determined by measuring the
state-of-charge of the propulsion
battery(s) at the instant that automatic
shut-down occurs.

(b) For an EV equipped with
electrically-actuated service brakes
deriving power from the propulsion
batteries and with no automatic shut-
down capability of the propulsion
motor(s), the propulsion batteries are at
not more than two percent and not less
than one percent above the actual state
of charge at which the brake failure
warning signal, required by S5.5.1(e) of
this standard, is illuminated.

(c) For a vehicle which has an
auxiliary battery(s) that provides
electrical energy to operate the
electrically-actuated service brakes, the
auxiliary battery(s) is at not more than
two percent and not less than one
percent above the actual state of charge
at which the brake failure warning
signal, required by S5.5.1(e) of this
standard, is illuminated.

S6.3.13 Electric vehicles.

S6.3.13.1 (a) For an EV equipped
with an RBS that is part of the service
brake system, the RBS is operational
during the burnish and all tests, except
for the test of a failed RBS. If the level
of retardation provided by this RBS is

subject to control by the driver (other
than through the service brake control),
it is set to produce the maximum
regenerative braking effect during the
burnish, and the minimum regenerative
braking effect during the test
procedures.

(b) For an EV equipped with an RBS
that is not part of the service brake
system, the RBS is operational and set
to produce the maximum regenerative
braking effect during the burnish, and is
disabled during the test procedures.

S6.3.13.2 For tests conducted ““in
neutral”, the operator of an EV with no
“neutral” position (or other means such
as a clutch for disconnecting the drive
train from the propulsion motor(s)) does
not apply any electromotive force to the
propulsion motor(s). Any electromotive
force that is applied to the propulsion
motor(s) automatically remains in effect
unless otherwise specified by the test

procedure.
* * * * *

S7.2.4 Performance requirements.
* * * * *

(f) An EV with RBS that is part of the
service brake system shall meet the
performance requirements over the
entire normal operating range of the
RBS.

* * * * *

S7.4.5 Performance requirements.
* * *

S7.4.5.1 An EV with RBS that is part
of the service brake system shall meet
the performance requirement over the
entire normal operating range of the
RBS.

* * * * *
S7.7.3. Test conditions and

procedures.

* * * * *

(h) For an EV, this test is conducted
with no electromotive force applied to
the vehicle propulsion motor(s), but
with brake power or power assist still
operating, unless cutting off the
propulsion motor(s) also disables those

systems.
* * * * *
S7.10 Partial failure.
* * * * *
S7.10.3. Test conditions and
procedures.
* * * * *

(f) Alter the service brake system to
produce any single failure. For a
hydraulic circuit, this may be any single
rupture or leakage type failure, other
than a structural failure of a housing
that is common to two or more
subsystems. For a vehicle in which the
brake signal is transmitted electrically

between the brake pedal and some or all
of the foundation brakes, regardless of
the means of actuation of the foundation
brakes, this may be any single failure in
any circuit that electrically transmits the
brake signal. For an EV with RBS that

is part of the service brake system, this

may be any single failure in the RBS.
* * * * *

S7.10.4 Performance requirements.
For vehicles manufactured with a split
service brake system, in the event of any
failure in a single subsystem, as
specified in S7.10.3(f), and after
activation of the brake system indicator
as specified in S5.5.1 of this standard,
the remaining portions of the service
brake system shall continue to operate
and shall stop the vehicle as specified
in S7.10.4(a) or S7.10.4(b). For vehicles
not manufactured with a split service
brake system, in the event of any failure
in any component of the service brake
system, as specified in S7.10.3(f), and
after activation of the brake system
indicator as specified in S5.5.1 of this
standard, the vehicle shall, by operation
of the service brake control, stop 10
times consecutively as specified in
S7.10.4(a) or S7.10.4(b).

S7.11.3. Test conditions and
procedures.

* * * * *

(m) For vehicles with electrically-
actuated service brakes (brake power
unit), this test is conducted with any
single electrical failure in the
electrically-actuated service brakes
instead of a failure of any other brake
power or brake power assist unit, and
all other systems intact.

(n) For an EV with RBS that is part of
the service brake system, this test is
conducted with the RBS disconnected
and all other systems intact.

* * * * *
S7.12.2. Test conditions and

procedures.

* * * * *

(i) For a vehicle equipped with
mechanically-applied parking brakes,
make a single application of the parking
brake control with a force not exceeding
the limits specified in S7.12.2(b). For a
vehicle using an electrically-activated
parking brake, apply the parking brake
by activating the parking brake control.
* * * * *

Issued on: September 19, 1995.

Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 95-23689 Filed 9-25-95; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 95—-025N]

Comparison of Methods for Achieving
the Zero Tolerance Standard for Fecal,
Ingesta, and Milk Contamination of

Beef Carcasses: Notice of Conference

AGENCY: Food Safety Inspection Service,
USDA.

ACTION: Notice.

SUMMARY: The Food Safety and
Inspection Service (FSIS) will host a
conference to consider “Achieving the
Zero Tolerance Standard for Fecal,
Ingesta and Milk Contamination on Beef
Carcasses” on October 23 and 24, 1995,
from 8:30 a.m. to 5 p.m., at the United
States Department of Agriculture in
Washington, DC. The conference will
consist of two sessions on consecutive
days. At the first day’s session,
participants will discuss available
scientific and technical data comparing
the efficacy of the methods for achieving
the zero tolerance standard for fecal,
ingesta, and milk contamination of beef
carcasses. Participants are invited to
make presentations regarding this
scientific and technical data during this
first session. At the second day’s
session, participants will discuss
relevant public policy issues, including
public heath, regulatory, and economic
issues.

The input provided at this conference
will be taken into account by FSIS in
deciding whether to approve any
methods in addition to trimming for
achieving the zero tolerance standard.
ADDRESSES: The conference will be held
at the U.S. Department of Agriculture, in
the back of the South Building Cafeteria,
(between the 2nd and 3rd wings), 14th
Street and Independence Avenue, SW.,
in Washington DC. Persons wishing to
make presentations at the first session of
the conference are requested to submit
in advance brief statements describing

the general topics of their presentations.
Send descriptions to Dr. William James,
Director, Slaughter Inspection Standards
and Procedures Division, FSIS, USDA,
Room 202 Cotton Annex, 300 12th
Street, SW., Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Dr. William
James at (202) 720-3219.

SUPPLEMENTARY INFORMATION:
Background

Effective prevention and removal of
fecal, ingesta, and milk contamination
are among the most important steps
companies must take to ensure the
safety of beef carcasses. Such
contamination may harbor E. coli
0157:H7, Salmonella, and other enteric
pathogenic microorganisms. FSIS has a
zero tolerance standard for fecal,
ingesta, and milk contamination of beef
carcasses, and is continually seeking the
most effective, scientifically supportable
means of implementing this standard.

The policy of FSIS has been to require
the physical removal of all feces,
ingesta, and milk from beef carcasses by
trimming. Before February 1993,
however, ambient temperature washes
were sometimes used to remove small
flecks of contaminants. Use of ambient
temperature water washes for this
purpose varied across the country and
among inspection personnel. A
distinction between flecks of
contamination as to their source was not
always made, i.e., determinations were
not made about whether flecks were
fecal contamination or rail dust, and, in
some localities, whether they could be
removed by washing.

In February 1993, after an outbreak of
E. coli 0157:H7 in several Western
States, FSIS reinforced that trimming
was to be the only means of removing
feces, ingesta, and milk contamination
from beef carcasses. The trim-only
policy was based on the judgment that
trimming was more effective for
removing fecal contamination than
alternative approaches. At the time,
there were no scientific data available to
the Agency comparing the efficacy of
trimming and alternative procedures.

Trimming, if performed properly, is
an effective means of physically
removing from beef carcasses the visible
contamination and any accompanying
microbial contamination. A primary
conceptual advantage of trimming over
ambient temperature washing is that it

physically removes visibly
contaminated tissue (which is more
likely to be microbiologically
contaminated) rather than relying on a
wash to remove bacteria that, depending
on the circumstances, may be firmly
attached. Also, trimming, when
properly performed, is presumed to
have less potential than ambient
temperature washing for spreading
contamination to other parts of the
carcass. On the other hand, if trimming
is performed incorrectly, it has the
potential to cause cross-contamination
as the knife moves from areas
contaminated with bacteria to newly
exposed uncontaminated areas. The
effectiveness of trimming also depends
on the skill of the operator in visually
detecting and effectively removing
contamination, while avoiding further
contamination by handling the carcass
during this process.

Strict enforcement of the policy
requiring that trimming be the only
means to achieve zero tolerance,
following the 1993 E. coli 0157:H7
outbreak in the Western States, was also
based on the Agency’s need to directly
and aggressively remove any potential
source of pathogenic contamination.
FSIS believes that strict enforcement of
the trim-only approach was appropriate,
based on the information available at
the time.

Since 1993, numerous other
approaches to removing contamination
have been devised and studied to assess
their potential as effective alternatives
or supplements to carcass trimming to
achieve the zero tolerance standard.
FSIS is now considering whether to
permit the use of some or all of these
alternative approaches. The following
material reviews current scientific data
concerning different approaches to
achieving the zero tolerance standard
for fecal, ingesta, and milk
contamination on beef carcasses, as they
would apply under commercial
conditions.

Data Review

I. Condition of the Animal on Arrival at
the Abattoir

Any discussion of the sources of
pathogen contamination on beef
carcasses must consider animal
husbandry practices and the farm
environment (Hancock et al., 1994), the
possibility of cross-infection during
transport (Gronstol et al., 1974 a, b), and
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lairage of the animals before slaughter
(Anderson et al., 1961; Grau et al.,
1968). The practice of regularly cleaning
and disinfecting transport vehicles and
holding facilities reduces the level of
bacterial contamination in the
environment and decreases the risk of
pathogens being spread between live
animals (ICMSF, 1988).

Soil, feces, and moisture present on
the hides and feet/hooves of animals
entering the slaughterhouse pose a
considerable challenge to hygienic
slaughtering practices (Troeger, 1995).
Seasonal and geographical factors,
together with animal management
systems, have a tremendous effect on
the cleanliness of live animals presented
for slaughter.

Although it would be desirable to
exclude grossly contaminated animals
from the slaughterhouse, Mackey and
Roberts (1991) concluded that such an
action could be difficult to rationalize
and enforce. Data from Finland,
however, indicate that exclusion of
cattle carrying excessive loads of soil
and manure can be accomplished, with
resulting improvements in meat hygiene
(Ridell and Korkeala, 1993). As a result
of imposing regulations requiring that
excessively dirty cattle either be
slaughtered at a “‘casualty’ abattoir or
processed separately at the end of the
day using extra care (with any extra
costs being incurred by the farmer), the
number of “‘excessively dungy’” animals
presented at slaughter in Finland has
decreased dramatically. Exclusion of
grossly contaminated cattle is deemed
justifiable since such animals yield
more highly contaminated carcasses,
even when slaughtered with extreme
care and using reduced line speeds.
Carcasses from “excessively dungy”
cattle had, on average, 5-fold more
microorganisms per cmz2 than carcasses
from ““‘control” cattle despite the added
precautions.

Attempts have been made to clean
live animals following arrival at the
slaughterhouse. In general, however,
these efforts have not been regarded as
effective (Empey and Scott, 1939;
Roberts, 1980). Though Empey and
Scott estimated that a cold water wash
reduced the bacterial levels present on
cattle by approximately one-half, such
treatments have to be applied in such a
manner as to restrict later potential
microbial growth on a wet hide and
reduce practical difficulties associated
with handling wet, slippery hides.
These investigators also conducted
small-scale experiments on the effects of
hot water and chlorine on microbial
loads of hide-on cattle feet (not live
animals). While chlorine showed some
potential, application of hot water was

thought by the authors to have practical
limitations for live animals as water
temperatures of 75 to 80°C were
necessary to achieve significant
microbial inactivation. Animal welfare
concerns and the effect on meat and
hide quality may complicate or preclude
application of such antimicrobial
treatments to the live animal.

I1. Bacterial Contamination During
Slaughter

It is generally agreed that deep muscle
tissue of healthy live animals is
essentially sterile (Gill, 1979, 1982;
Zender, et al., 1958). During slaughter
and dressing procedures, the surfaces of
livestock carcasses become
contaminated with microorganisms. The
extent of this contamination varies
depending on the condition of the
animal upon arrival at the establishment
and methods used during slaughter and
dressing (Roberts, 1980). Contamination
of carcasses is undesirable, but cannot
be completely avoided, even under the
most hygienic conditions (NRC, 1985;
Roberts, 1980; Roberts et al., 1984; Grau,
1987; Dixon et al., 1991).

When meat is produced under
hygienic conditions, numbers of
pathogens contaminating the surface of
the carcass are usually small, and the
micro-flora consists primarily of
saprophytic bacteria, such as
Pseudomonas. Results from beef
carcasses sampled for pathogens and
other bacteria of interest, reported in
Nationwide Beef Microbiological
Baseline Data Collection Program:
Steers and Heifers, reflect low numbers
of pathogens contaminating the surface
of beef carcasses. Staphylococcus
aureus and Listeria monocytogenes were
recovered from approximately 4% of
2,000 beef carcasses. Salmonella and
Escherichia coli 0157:H7 were
recovered from 1% and 0.2%,
respectively, of more than 2,000 beef
carcasses. Only 3.6% of the carcasses
had coliform counts greater than 100
colony-forming units (CFU)/cm2 (2.0
logs) and 6.9% of the carcasses had
aerobic plate counts of over 10,000
CFU/cm2 (4.0 logs). Although raw meat
containing over 10,000 CFU/cm2 of non-
pathogenic spoilage bacteria does not
present a health risk, it is generally
considered aesthetically undesirable,
has reduced shelf-life, and is often
viewed as having been produced
unhygienically.

Good hygienic practices during the
slaughter and dressing of livestock are
critical to safeguard the microbiological
safety and quality of meat (Empey and
Scott, 1939; Ayres, 1955; ICMSF, 1988).
Adherence to good hygienic practices,
however, does not preclude the

presence of pathogenic bacteria on the
final dressed carcass. Salmonella, E. coli
0157:H7, Listeria monocytogenes, and
Campylobacter jejuni have all been
recovered from hygienically-slaughtered
beef carcasses (Stolle, 1981; Weissman
and Carpenter, 1969; Chapman et al.,
1993; Loncarevic et al., 1994; Stern,
1981; Gill and Harris, 1982).

Feces, ingesta, and milk from infected
cows may contain Salmonella, E. coli
0157:H7, and other pathogens (Grau et
al., 1968; Munroe et al., 1983; Martin et
al., 1986). Accidental carcass
contamination with feces, ingesta, and
milk is thought to be the primary route
by which pathogens enter the food
chain (Chapman et al., 1993). Removing
such visible contamination from
carcasses should reduce the risk to
consumers but is unlikely to produce
pathogen-free carcasses.

Slaughter Floor Contamination

The main direct sources of carcass
microbial contamination on the
slaughter floor include the animal
(especially the hide and feet/hooves),
dressing equipment and tools, personnel
and their clothing, and the plant
environment. Water is sometimes
mentioned as a possible source of
microorganisms, but this association is
largely historical since contemporary
abattoirs use exclusively potable water
(or reconditioned water of equivalent
microbiological quality). Similarly, the
contribution of airborne microbes to
carcass contamination on the slaughter
floor has been mentioned, but Roberts
(1980) concluded that, ““air deposits
only tens or hundreds of
microorganisms per cm2 per hour,
where operatives and equipment carry
tens or hundreds of thousands—or even
millions.”

Although some microbial
contamination of deep-muscle tissues
may occur during stunning and bleeding
processes when intact skin is broken,
thus allowing bacteria to enter the
bloodstream, these actions do not
generally introduce significant numbers
of bacteria (Roberts and Hudson, 1986).
The primary source of bacterial
contamination of the carcass is generally
the hide (Empey and Scott, 1939; Ayres,
1955; Newton et al., 1978; Smeltzer et
al., 1980a). During the initial stages of
hide and leg removal, microorganisms
present on the hide are transferred to
subcutaneous tissue by the skinning
knife. Additional microbes may be
directly transferred to the subcutaneous
tissues from the hide when a loose outer
flap of the hide contacts the carcass
surface during hide pulling (Mackey
and Roberts, 1991). Contamination may
also be transferred indirectly from the
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tools, hands/arms, and clothing of
workers (Mackey and Roberts, 1991). A
classic example is a worker holding the
carcass with an unwashed hand that
previously had been in contact with the
outer surface of the hide.

Studies have shown that workers
handling hide-on beef carcasses are
more likely to have a higher incidence
and prevalence of salmonellae on their
hands than are personnel performing
other on-line tasks (Smeltzer et al.,
1980b). Similarly, knives and other
equipment used for hide removal are
more likely to be contaminated with
Salmonella than are implements used
for other operations (Peel and Simmons,
1978; Smeltzer et al., 1980a). Grau
(1979) found that Salmonella
contamination was especially likely to
occur when a knife was used to free the
rectum and anal sphincter during hide
removal. Studies have shown that knife
decontamination in hot water is often an
inadequate means of inactivating
Salmonella and other bacteria on the
knife surface, usually because of
insufficient exposure time (Peel and
Simmons, 1978). Greater than 10
seconds exposure was necessary for
microbial inactivation when a
contaminated knife was dipped in 82°C
water. Cross-contamination is reduced
when knives and other implements are
frequently decontaminated, and hands,
arms, and aprons are washed and
sanitized regularly (Norval, 1961;
Childers et al., 1973; Peel and Simmons,
1978; Roberts, 1980; Smeltzer et al.,
1980a and b; de Wit and Kampelmacher,
1982; Grau, 1987).

After the removal of hide, hooves, and
head, most subsequent microbial
contamination is attributable to the
hygienic practices of the workers or
technical errors, such as puncturing the
animal’s gastrointestinal tract (Roberts,
1980). Knives and other equipment used
for evisceration are generally less
contaminated than tools used for hide
and leg removal (Smeltzer et al., 1980a).
The incidence of Salmonella on beef
carcasses, knives, and aprons increases
at the stage of evisceration, but to a
lesser degree than during hide and leg
removal (Stolle, 1981; Smeltzer et al.,
1980a). Thorough training and careful
evisceration practices (especially
closing off the ends of the
gastrointestinal tract and removing the
intestines from the body cavity) are
necessary to prevent carcass
contamination with ingesta or feces
(Grau, 1987; ICMSF, 1988; Mackey and
Roberts, 1991).

Microbiological contamination
acquired during the slaughter and
dressing process of livestock is not
spread evenly over the carcass, and may

be expected to vary between sides of the
same carcass, between different
carcasses processed on the same day at
an abattoir, between carcasses produced
on different days at an abattoir, and
between carcasses produced at different
establishments (Empey and Scott, 1939;
Kotula et al., 1975; Ingram and Roberts,
1976; Roberts 1980; Johanson et al.,
1983). This variability can be due to a
number of factors, such as differences in
dressing methods, worker skill,
application of washing or other carcass
treatments, season of the year, and
weather.

I11. Attachment of Bacteria

The rate of attachment, growth, and
multiplication of bacteria on carcasses is
dependent on the structure,
composition, and water activity of the
exposed tissues, the acidity of the
surface, the temperature of air and the
carcass, the bacterial strain, and various
bacterial attachment mechanisms
(Lillard, 1985). The skinned *‘hot” beef
carcass provides an ideal environment
for bacterial survival and multiplication.
Surfaces of chilled carcasses, especially
those that have experienced significant
dehydration, may be less attractive sites
for bacterial attachment.

The process by which bacteria attach
to meat surfaces is believed to consist of
two stages. The first stage is where
bacteria are either attached by weak
physical forces or freely floating in the
water film that covers the meat surface.
The second stage is characterized by a
stronger attachment mechanism
involving, in part, the formation of
polysaccharides over time (Firstenberg-
Eden, 1981). This consolidation stage is
followed by colonization or growth of
the microbes on the meat tissue. Once
attachment and colonization have
occurred, it is very difficult to
completely remove pathogenic
microorganisms from meat or poultry
surfaces by normal processing methods
(Benedict et al., 1991).

There is considerable variability
among bacteria in their ability to attach
to different surfaces. This is likely to be
a reflection of the different mechanisms
(including pili, flagella, extracellular
polymers) used by different bacteria. It
has been suggested that bacteria from
feces attach more strongly and in higher
numbers than the same bacteria grown
in laboratory media or meat surfaces
(Notermans et al., 1980). Enhanced
binding by bacteria present in feces may
have to be considered when evaluating
the efficacy of carcass decontamination
treatments.

It appears that specific bacterial
binding sites (receptors) exist on animal
cells. Collagen, in particular, seems to

be a target for bacterial attachment
(Mattila and Frost, 1988; Benedict et al.,
1991). Notermans and Kampelmacher
(1983) concluded that attachment
cannot be completely prevented by
manipulating water sprays or baths
through the addition of chemicals or
manipulating pH. Therefore, the only
way to absolutely prevent attachment is
to prevent contact between bacteria and
meat. While bacteria are still freely
floating in the water film, they can be
displaced using clean water (Notermans
and Kampelmacher, 1983). Measures
designed to block attachment should be
applied as soon as possible following
contamination. Two points on the
slaughter line that appear to be likely
sites for the application of carcass
sprays are following hide removal and
following evisceration.

IV. Methods To Decrease Carcass
Contamination

In addition to trimming as a means of
removing bacteria associated with
visible contamination, bacteria are
removed from carcasses by several
recommended methods, such as rinsing
or washing with water (both hot and
ambient temperatures), either with or
without one of several approved food-
grade organic acids (lactic, acetic, or
citric) or chemical sanitizers, such as
chlorine. Each of these factors is
reviewed in the following sections for
its relevance to beef carcass
decontamination.

A. Water Rinsing

Rinsing a carcass can remove physical
contamination (dirt, hair, fecal matter,
etc.) to a varying degree, carrying with
it some of the resident microorganisms.
As indicated above, interventions of this
type or others that physically remove
bacteria should be used as early as
possible after likely introduction of
contamination (e.g., after hide removal)
to prevent or retard bacterial attachment
and growth. Various factors associated
with rinsing carcasses can be
manipulated, increasing the
effectiveness of this approach. Major
factors include water temperature, water
pressure, line speed, and method of
application (Anderson et al., 1979;
Crouse et al., 1988). While numerous
studies have examined the efficacy of
washing techniques, most investigations
have been conducted under research
conditions, and only a few have directly
evaluated effectiveness in production
settings.

The use and timing of hot water
(95° C) application during processing
were investigated by Barkate et al.
(1993) to determine effectiveness in
reducing the numbers of naturally
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occurring bacteria on beef carcass
surfaces. They found a 1.3 logio CFU/
cmz2 reduction in aerobic plate counts
(APCs) for samples sprayed with hot
water before the final carcass rinse as
compared to a 0.8 logio CFU/cm?2
reduction in samples sprayed with hot
water after the final rinse. The fact that
fewer bacteria were removed from the
samples sprayed with hot water after the
final rinse may have been due to the
length of time (approximately 15 to 20
minutes) that elapsed before hot water
was applied. In this connection, the
authors interpreted Butler et al. (1979)
as indicating that the time lapse may
have allowed more bacteria to become
attached and more resistant to the lethal
effects of hot water.

Anderson et al. (1979) reported that
under laboratory conditions, bacterial
counts were reduced 1.0 and 2.0 logio
CFU/cm2 when beef plates were treated
with cold (15.6° C) and hot (76-80° C)
water, respectively. During subsequent
storage at 3.3° C, the time to reach
microbial spoilage (108 CFU/cmz2) was 6
days with cold water and 12 days with
hot water. The untreated controls took
7 days to reach spoilage levels.

Smith and collaborators (Smith and
Graham, 1978; Smith, 1992; and Smith
and Davey, 1990, and Smith et al., 1995)
have investigated the effectiveness of
hot water (140° F) washes versus a more
commonly used wash temperature
(100° F). Hot water was effective against
pathogens such as E. coli 0157:H7,
Salmonella, Yersinia enterocolitica, and
L. monocytogenes. Quantitative studies
assessing the effect of hot water
treatment on the survival of E. coli
0157:H7 indicated that levels on
artificially inoculated carcasses are
reduced by 84-99.9% (Smith, 1992;
Smith and Davey, 1990; Smith et al.,
1995) Other studies have reported
reductions in E. coli biotype 1 as great
as 99-99.9% (Davey and Smith, 1989).

Hot water sprays are most effective
when the water film on the carcass
surface is raised to 82° C (180° F) for at
least 10 seconds. If beef tissue is
exposed to this temperature for more
than 10 seconds, the surface of the fat
and lean tissues can become gray to a
depth of about 0.5mm. These carcasses,
however, regain their normal color after
chilling (Smith and Graham, 1978;
Barkate et al., 1993; Patterson, 1969).
Carcass bloom, however, is permanently
and adversely affected if exposed for 20
seconds to temperatures above 81.4° C—
82° C (Davey, 1989, 1990; Barkate et al.,
1993). Lower temperatures applied for
longer periods of time also have been
found (Davey and Smith, 1989) to
permanently affect bloom.

Similar results have been reported by
investigators worldwide. Patterson
(1970) sprayed beef carcasses with
steam and hot water at 176-204.8° F
(80-96° C) for two minutes, applying in
the case of water 18.9 liters to each
carcass at a distance of one foot (25cm),
to determine the effectiveness of hot
water in reducing carcass
contamination. Although some
discoloration of the carcass occurred
initially, cooling for 24 hours restored
normal color. Approximately a log
reduction in total plate count was
observed; however, there was no
significant reduction in fecal
streptococci. A differential in bacterial
counts between treated and untreated
carcasses was still evident after 48 hours
of refrigerated storage. Smith and
Graham (1974) used beef and mutton
samples inoculated with E. coli to
compare the effectiveness of hot water
treatment, steam chamber, steam
injection, or washing with water at
37° C (91° F) on microbial levels and
carcass color changes. Water
temperatures below 60° C (140° F)
produced no significant color change.
As temperatures rose above 85° C
(176° F), there was permanent and
marked color change. Very high
temperatures of 95° C (194° F) for three
minutes changed the surface coloration
to a depth of no more than 0.5mm below
the surface. Temperatures equal to or
greater than
70° C (158° F) produced a 2 logio (99%)
reduction of E. coli.

Water can be applied to a carcass, by
either hand or machine, using washing,
spraying, or dipping. Hand and machine
washing were compared by Anderson et
al. (1981). Hand-washed carcasses had
reductions of 0.99 logio CFU/cm2, while
an experimental beef carcass washing
unit yielded a 1.07 logio CFU/cm2
reduction, a non-significant difference.

The angle of water impact has been
shown to be an important factor in
bacterial removal. When water pressure
is normal, a 30° angle is more effective
at removing bacteria than a 90° angle
(Anderson 1975). When line pressure is
increased, the angle degree is less
important.

Since bacterial attachment affects the
ease of removing bacteria, the point
during slaughter and dressing at which
water is applied has been deemed
significant in retarding or inhibiting
attachment. Notermans et al (1980)
concluded that control of
Enterobacteriaceae and salmonellae was
more effective when carcasses were
spray-cleaned with water at multiple
stages during evisceration than when
washing occurred only after
evisceration.

Water pressure can influence the
effectiveness of carcass washing
treatments. De Zuniga et al (1991)
investigated the effect of increased
water pressure on the penetration of
bacteria into tissue using Blue Lake dye.
As the pressure of the water increased,
the dye penetrated to a correspondingly
greater depth in the tissue. They
recommended an optimal water
pressure for washing beef carcasses
between 100 psi to 300 psi. They
cautioned that higher pressures may
drive the organisms deeper into the
tissues, while pressures less that 100 psi
were less effective at reducing bacterial
counts. Kotula (1974) found that water
containing 200 ppm chlorine, sprayed at
a pressure of 355 psi and at
temperatures ranging from 55-125° F,
effectively removed bacteria from
market beef forequarters. Kotula et al.
(1974) concluded that water pressure
was a more important variable than pH
or water temperature for removing
bacteria by spray washing. These beef
samples, however, were not freshly
slaughtered, and may have required
more intense pressures. Jerico et al.
(1995), concluded that washing beef
carcasses with water at 200-400 psi at
38°C (100.4°F) did not significantly
change the level of bacteria on the
carcass. They noted that other
investigators (Anderson, 1981; Kotula et
al., 1974; Crouse et al., 1988) did not
statistically validate the sample size to
adjust for variation in counts and
sample size, and did not collect samples
immediately after washing.

Increasing water pressures has been
found to have certain operational
disadvantages. For example, greater
pumping pressure is required, thus
requiring more energy and special
equipment, less heat energy can be
recovered from the outlet water steam,
and the nozzle is more likely to become
blocked if water is recirculated (Graham
etal., 1978).

B. Beef Carcass Trimming vs. Washing
Treatment Studies

Only three studies directly compare
hand trimming vs. washing as methods
to remove fecal and bacterial
contamination from beef carcasses.
Hardin et al. (1995) conducted an FSIS-
supported research project designed to
compare traditional hand trimming
procedures to washing of beef carcasses
for removal of feces and associated
bacteria. Paired cuts from four carcass
regions (inside round, outside round,
brisket, and clod) were removed from
hot, split carcasses, then contaminated
with a fecal suspension containing
either E. coli 0157:H7 or S. typhimurium
(106 CFU/mI). Inoculated meat cuts
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(400 cm2 area) were treated by one of
four treatments either immediately or
20-30 min post-contamination. One
paired contaminated surface region from
each carcass side was trimmed of all
visible fecal contamination. The
remaining paired carcass surface region
was then washed either with water
(35°C/95°F), water wash with 2% lactic
acid (55°C/131°F), or water wash with
2% acetic acid (55°C/131°F). Samples
for microbiological analyses were
collected pre- and post-treatment from
within and outside the defined area
contaminated with the fecal suspension.

All treatments significantly reduced
levels of pathogens; however,
decontamination was affected by carcass
surface region. The inside round region
was the most difficult carcass surface to
decontaminate, regardless of treatment.
Washing followed by organic acid
treatment performed better than
trimming or washing alone on all
carcass region surfaces except the inside
round, where organic acid treatments
and trimming performed equally well.
Overall, 2% V/V lactic acid reduced
levels of E. coli 0157:H7 significantly
better than 2% V/V acetic acid;
however, differences between the
abilities of the acids to reduce
Salmonella were less pronounced. All
treatments caused minimal spread of
pathogens outside the initial area of
fecal contamination. Recovery after
spreading was reduced by the use of
organic acid treatments.

This study is limited in relation to
evaluating commercial conditions due
to the experimental design, which
deliberately added inoculated feces to
the carcass. A rather large area (400
cm?) was inoculated and deliberate
placement on the meat surface allowed
the trimmer to know exactly where fecal
contamination occurred. Under
commercial situations, fecal
contamination must first be visually
located and the borders of
contamination subjectively evaluated.
This subjectiveness may allow the
trimmer to inadvertently touch the knife
to areas of fecal contamination that are
not obviously visible, thereby cross-
contaminating the freshly trimmed areas
as the knife blade is drawn across. Knife
trimming was highly controlled in these
experiments, whereas knife trimming
under commercial conditions might be
expected to yield more variable results.
Secondly, although this study was
performed in an abattoir, the treatments
were performed in an adjacent
laboratory setting rather than on a
slaughter line where deliberate
inoculation of carcasses with pathogens
is not allowed by FSIS.

The second direct comparison of
trimming vs. washing involved work
performed by scientists from four
universities. This study was conducted
in four phases, and is commonly
referred to as the National Livestock and
Meat Board study, for the organization
that funded the project.

Phase | trials sought to define the
proper parameters for the washing
experiments (Gorman et al., 1995,
submitted for publication; Smith et al.,
1995, submitted for publication; Smith,
1995). Results of Phase | suggested that
higher pressures of 20.68 bar (300 psi)
and 27.58 bar (400 psi) during spray-
washing were more effective (P<0.05)
than lower pressures of 2.76 bar (40 psi)
or 13.79 bar (200 psi) bar for removal of
fecal material and for reducing bacterial
numbers. Phase Il compared the efficacy
of hand-trimming and six potential
carcass decontamination treatments: hot
water (74°C), ozone, trisodium
phosphate, acetic acid, hydrogen
peroxide, and a commercial sanitizer
(Smith, 1995; Gorman et al., submitted
for publication).

Data from Phase Il revealed that
application of hot water (74°C at the
meat surface) for spray-washing reduced
total plate counts and E. coli (ATCC
11370) counts exceeding 3.0 logio CFU/
cm2. The best combination and
sequence of interventions for reducing
bacteria counts on beef brisket samples
were: (a) Use 74°C water in the first
wash with water pressure at 20.68 bar,
and (b) if colder (<35°C) water is used
in the first wash, spray-wash with
hydrogen peroxide or ozone in the
second wash. Trimming alone or
trimming followed by a single spray-
washing treatment of plain water (16—
74°C; 20.68 bar; 12 or 36 sec)
significantly (P<0.05) reduced the
microbiological counts compared to the
untreated, inoculated control. Trimming
alone decreased total aerobic plate
counts by 2.5 CFU/cm2 and trimming
with plain water (<35°C) wash
decreased total aerobic plate counts by
1.44-2.3 CFU/cm2. These data indicated
that trimming reduces microbiological
contamination after carcasses are
contaminated with fecal material but a
significant amount of contamination
remained on samples after trimming or
trimming with spray washing. It was
concluded that washing at 300 psi was
as effective as trimming and washing
combinations for reducing bacterial
counts on the tissues. When water was
74°C, reductions were greater than 3.0
log CFU/cm2, irrespective of the
presence or absence of chemical
sanitizer.

Spray-washing with hot water
resulted in less variability in bacterial

counts obtained after treatment
compared to hand-trimming and/or
spray-washing with water of lower
temperatures. The authors concluded
that this greater variability in bacterial
counts for hand-trimming treatments
indicated the potential for cross-
contamination during the process.

Phase II1A consisted of field studies in
six commercial plants and concluded
that: (a) Compared to inoculated
controls (no trim; no wash), every
combination of washing—with or
without trimming and with and without
chemical agents—lowered (P<0.05) total
plate counts and E. coli counts; (b)
compared to the treatment combining
trimming plus washing, washing
(without trimming) with 74°C water
achieved (P<0.05) equal reductions in
total plate counts and E. coli counts;
and, (c) washing (without trimming)
with 74°C water—based upon
comparative standard deviations—
achieved more consistent lowering of
total plate counts and of E. coli counts
than did trimming plus washing (Smith,
1995).

Phase IlIB further investigated the
effects of hot water washing under
commercial slaughter conditions, as the
hot water washing trials in Phase Il
were conducted in only two of the six
plants, the number of samples was
small, and the parameters of hot water
application (temperature, pressure, etc.,)
were not consistent (Smith, 1995). The
results of Phase I11B were consistent
with Phase IlIA in demonstrating that
trimming and washing are effective in
reducing the microbial loads on
carcasses. Of the several treatments
tested, however, the most effective in
reducing microbial numbers was
combined trimming, washing, and
rinsing with hot water for 8 seconds.
Other treatments tested included:
control (no trimming, no washing),
trimming/washing (current ““zero
tolerance’ procedure), no trimming/hot
water rinse for 2.5 seconds, and no
trimming/hot water rinse for 8 seconds.

The use of hot water alone (no
trimming) in this study effectively
reduced the microbial contamination on
carcasses, but the average reduction in
counts was slightly less than that
achieved by trimming and washing or
trimming and washing combined with
hot water rinsing. These findings
suggest that the application of hot water
at 20 pounds per square inch (psi) for
2.5 or 8 seconds is not as effective as the
hot water washing system used in Phase
I11A of the studies, i.e., the application
of a fine spray at psi’s ranging from 150
to 260 and temperatures of 60°C to 75°C
(140°F to 175°F).
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The third study that evaluated the
effectiveness of carcass trimming and/or
washing on the microbiological quality
of beef carcasses in a commercial
slaughter plant was conducted by Prasai
et al. (1995). The inside rounds of 48
beef carcass sides were evaluated using
four treatments: (1) Untreated (no trim,
no wash), (2) trim alone, (3) trim plus
wash, or (4) wash alone. Samples for
aerobic plate counts, E. coli, and
coliform counts were collected post
treatment. Significant differences (P<
0.05) were observed in aerobic plate
counts (APC) when treatments were
compared to controls. E. coli and
coliform counts were too low to show
statistical significance between
treatments; however, the mean E. coli
and coliform counts were higher in
control samples (P< 0.05) than in other
treatments. The greatest reduction in
APC counts were observed in trimmed
samples (3.0 log CFU reduction vs.
control), followed by trim and wash (0.9
log CFU reduction vs. control), and
wash alone (0.3 log CFU reduction vs
control) samples. Samples receiving
trim and wash treatments had APC
counts approximately 2 logs higher than
trimmed samples, suggesting that
washing spreads bacterial
contamination. All washed samples,
however, had mean reductions of 0.3—
0.9 log CFU vs. control samples. The
investigators concluded that trimming
can be effective in reducing bacterial
contamination during slaughter and that
additional bacterial reductions can be
obtained if trimming instruments are
sanitized between trim sites. The
authors further concluded, however,
that the type of trimming used in the
study—i.e., use of sterile instruments
and trimming of entire sample surface—
is unlikely on a typical slaughter line,
and that, under commercial conditions,
a combination of trimming and washing
could be practical and effective.

C. Organic Acid Sprays

Organic acids, such as lactic, acetic,
and citric, reduce pathogenic and
spoilage microbial organism
populations by altering the
environmental pH and by direct
bactericidal action (Osthold, 1984). The
immediate effect of organic acids on
bacteria is to reduce numbers
approximately one logio when the initial
aerobic plate count (APC) is less than or
equal to 104 CFU/cmz2. A few
investigators have reported a two or
three log reduction (Snijders, 1979;
Smulders and Woolthius, 1983; Netten,
1984). Overall, the available scientific
data indicate that treating carcasses with
an organic acid rinse, spray, or dip can
achieve a 90-99.9% (1-3 log10)

reduction in the level of spoilage
organisms such as Pseudomonas
fluorescens (Dickson and Anderson,
1992; Prasai et al., 1991; Frederick et al.,
1994). Decontaminating carcasses with
lactic or acetic acid can extend the shelf
life of treated product (Smulders and
Woolthuis, 1985; Woolthius and
Smulders, 1985). In addition, organic
acid sprays and dips have been shown
to decrease the levels of specific
pathogens, such as Salmonella spp.,
Staphylococcus aureus, C. jejuni,
Yersinia enterocolitica, and L.
monocytogenes (Osthold et al., 1984;
Bell, et al., 1986; Smulders, et al., 1986;
Anderson, et al., 1987; Siragusa and
Dickson, 1992; and Cutter and Siragusa,
1994). Reductions in the number of
pathogenic bacteria on carcasses reduce
the risk of food-borne disease.

Each organic acid differs in its ability
to reduce the bacterial population on
tissue surfaces. The concentration of the
organic acid affects not only bacterial
survival, but also the color and odor of
the meat, especially if the concentration
is 2% or greater. Bleaching and
discoloration of tissue have been
reported, and may occur at 1%
concentrations for lactic and acetic acid
(Smulders and Woolthuis, 1985, and
Hamby et al., 1987). Balancing
antimicrobial activity with organoleptic
impact, the practical concentration for
use of lactic or acetic acids appears to
be 0.5 to 2.5%.

Prasai et al. (1991) examined the
effect of lactic acid (1.5%, 55°C) applied
to beef carcasses at various locations in
processing and found that the greatest
reduction in APCs occurred on
carcasses treated immediately after hide
removal and again after evisceration.
These reductions, however, were not
significantly better than spraying only
after evisceration. After 72 hours of
storage (1°C), the number of bacteria per
cmz2 on treated carcasses was lower than
on comparable control carcasses.
Decontamination with acids is more
effective when employed as soon after
slaughter as feasible (Acuff et al., 1987)
and at elevated temperatures (53-55°C).

Treating beef carcasses with acids
does not completely inactivate all
pathogens, particularly E. coli 0157:H7,
which is relatively acid tolerant. Cutter
and Siragusa (1992) reported that there
are differences among E. coli 0157:H7
isolates in relation to their acid
tolerances. Salmonella spp., L.
monocytogenes, and Pseudomonas
fluorescens are more sensitive to acids
than E. coli 0157:H7 (Dickson, 1991;
Greer and Dilts, 1992; Cutter and
Siragusa, 1994, Bell et al., 1986); while
E. coli biotype 1, particularly E. coli
01257:H7, appears to be among the more

resistant enteric bacteria to the effects of
organic acids (Woolthuis et al., 1984;
Woolthuis and Smulders, 1985; Van Der
Marel et al., 1988; Bell et al., 1986;
Anderson and Marshall, 1990, 1989;
Acuff et al., 1994).

The extent of reduction of E. coli
0157:H7 achieved has varied among
studies. For example, Dickson (1991)
found that the reduction of E. coli
0157:H7 was similar to that observed for
Salmonella and L. monocytogenes, with
up to a 99.9% reduction in the levels of
all three bacteria from inoculated
tissues. A number of other studies have
reported reductions in E. coli and in
Enterobacteriaceae (which belongs to
the same family as E. coli) of 46 to
99.9% on tissues treated with 1.2% to
2% acid (Bell et al., 1986; Anderson and
Marshall, 1990, 1989; Cutter and
Siragusa, 1994; Greer and Dilts, 1992;
Acuff et al., 1994). Anderson and
Marshall (1990) found that although
lactic acid exerted a significant
antimicrobial effect on some
Enterobacteriaceae, it did not
appreciably affect E. coli or S.
typhimurium on beef issue samples.
Conversely, Brackett et al. (1993)
reported that up to 1.5% acid treatments
did not appreciably reduce E. coli
0157:H7, whether at 20C or 55C, and
was ‘‘of little value in disinfecting beef
of EC 0157.” Dickson (1991) concluded
that an acetic acid carcass sanitizer
could be used as an effective method to
control bacterial pathogens. Cutter and
Siragusa (1992) reported that the
reduction of E. coli 0157:H7 on meat by
acid treatment is dependent on acid
concentration (5% giving the greatest
reduction) and tissue type (greater
reduction on fat tissue than lean). They
found lactic acid to be more effective
than acetic or citric acid against E. coli.
This has been reported by Hardin et al.,
1995, as well. Cutter and Siragusa
(1992) suggested that the two primary
determinants of effectiveness are the pH
achieved at the surface of the carcass
and the corresponding period of
exposure.

A number of other studies have
reported reductions in E. coli or
Enterobacteriaceae ranging from 46 to
99.9% on tissues treated with 1.2% to
2% acid (Bell et al. 1986; Anderson and
Marshall, 1990, 1989; Cutter and
Siragusa, 1994; Greer and Dilts, 1992;
Hardin et al., 1995). Anderson and
Marshall (1990) found that
concentration and temperature of lactic
acid solutions had significant but
independent effects on reduction in
numbers of inoculated microorganisms
(aerobes, Enterobacteriaceae, and E.
coli) on the surface of lean beef muscle.
E. coli cells, however, were
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comparatively resistant to the effects of
temperature and concentration of lactic
acid. Further, Brackett et al. (1993)
reported that up to 1.5% acid treatments
did not appreciably reduce E. coli
0157:H7, whether at 20° or 55°C and
“was of little value in disinfecting beef
of EC O157.” Brackett (1994) also
concluded that E. coli (Biotype I) and E.
coli 0157:H7 are quite resistant to the
effects of organic acids, particularly
lactic acid. Hardin et al. (1995) observed
that E. coli 0157:H7 was more resistant
than S. typhimurium to the effects of
both 2% lactic and 2% acetic acid
applied to beef carcass surface regions.
Reductions in levels of E. coli 0157:H7
were 0.6-1.5 logio CFU/cmz2 greater with
lactic acid than acetic acid, depending
on the carcass surface tested. Both lactic
and acetic acid, however, were equally
effective in reducing levels of S.
typhimurium.

Both acid concentration and
temperature have been studied for their
effects on reducing bacterial numbers on
beef tissue. Anderson and Marshall
(1989) observed that both concentration
and temperature produced significant,
but independent, reductions in numbers
of E. coli and S. typhimurium on beef
semitendinosus muscle dipped in an
acetic acid solution. Acid concentration
(1, 2, 3%) was found to be insignificant
at the higher temperature (70°C), but
caused significant reduction in numbers
of microorganisms at lower
temperatures (22, 40, and 55°C).
Anderson and Marshall (1989) reported
that the most effective treatment was
dipping pieces of lean meat in 3% acetic
acid at 70°C. They suggested that some
direct effects from heat may have
contributed to the increased reduction
of bacterial numbers in samples treated
at this higher temperature. The numbers
of surviving organisms were reduced as
the temperature of the acid was
increased from 25 to 70°C, with acid
concentration being less significant at
higher temperatures. These researchers
later reported similar results for
treatments using 3% lactic acid at 70°C
(Anderson and Marshall, 1990).
Anderson et al. (1987) observed a
greater reduction in levels of indigenous
E. coli, Enterobacteriaceae and APC
with hot (52°C) acetic acid when
compared to cool (14.4°C) acetic acid.

In a more recent study, Anderson et
al. (1992) reported an increased removal
of bacteria as either the concentration or
temperature of the acid solution was
increased, with the acids performing
differently at different temperatures.
Lactic acid was reported to be
significantly more effective than acetic
acid for all bacterial types (aerobes,
Enterobacteriaceae, S. typhimurium, E.

coli) at both 20 and 45°C, and more
effective on S. typhimurium at 70°C.
Cutter and Siragusa (1994) reported that
of three concentrations evaluated (1, 3,
and 5%), 5% acid (acetic, lactic, or
citric) resulted in the greatest reduction
in numbers of both E. coli 0157:H7 and
P. fluorescens from beef carcass tissue.

Evaluation of the overall effectiveness
of organic acids is confounded by the
fact that the various studies have
employed different acid types, applied
at different concentrations and
temperatures to varying types of meat
tissue surfaces. Each of these factors has
an effect on the removal of bacteria from
carcasses. Several studies have
evaluated the effect of tissue type (fat
and lean) on the effectiveness of organic
acids to reduce the number of bacterial
cells from beef tissue surfaces. Cutter
and Siragusa (1994) reported that the
magnitude of bacterial reductions from
beef surfaces treated with organic acids
was consistently greater when spray
treatments were applied to bacteria
attached to adipose tissue. Log
reductions for E. coli 0157:H7 and P.
fluorescens were 1 and 2 logio greater on
adipose vs. lean beef carcass tissue.
These findings agree with Dickson and
Anderson (1991), who reported
significant reductions in S. california
from use of distilled water and 2%
acetic acid with beef fat tissue, whereas
no significant differences were observed
between treated and untreated lean
tissues. Dickson (1991, 1992) reported
similar findings for S. typhimurium, L.
monocytogenes, and E. coli 0157:H7
attached to fat surfaces of beef trim.
Acid treatment resulted in an immediate
sublethal injury of approximately 65%
of S. typhimurium (Dickson, 1992)
remaining on lean and fat tissue. A
residual effect from the acid was
observed with the fat tissue, resulting in
an additional 1 log 10 decrease over four
hours. The author suggested that the
differences observed in the effects of
acid for lean and fat tissue were due to
the increased water content of lean
tissue and the presence of water-soluble
components that may neutralize the
acid and its effect on the bacterial cell.
In a comparison of methods for the
removal of S. typhimurium and E. coli
0157:H7 from various beef carcass
surfaces, Hardin et al. (1995) found a
significant difference in the type of
surface evaluated. The researchers
observed that the inside round was the
most difficult carcass surface to
decontaminate and attributed this to a
substantial amount of exposed lean on
the meat surface, as well as a
pronounced collar of fat at the edge of
the lean.

Organic acids have been reported to
be more effective in reducing bacterial
levels when applied during, or shortly
after, slaughter and dressing. Acuff et al.
(1987) and Dixon et al. (1987) reported
no significant difference in reduction of
aerobic populations from beef steaks
and subprimals treated post-fabrication
with various organic acids and their
controls. They suggested that the
application of acid decontamination
would be most effective as soon as
possible after slaughter, before bacteria
have had a chance to attach firmly to
meat surfaces. This was supported by
Brackett et al. (1994), who recently
reported that hot acid sprays were
ineffective in reducing levels of E. coli
0157:H7 inoculated onto the surface of
sirloin tips purchased from local
butchers. Snijders et al. (1985) reported
an increase in the bactericidal effect of
lactic acid sprayed on hot carcasses (45
minutes postmortem) when compared to
spraying on chilled carcasses. They
suggested that on hot carcass surfaces,
increased reductions may be due to
higher levels of bacteria present in the
water film and not yet attached to the
carcass surface. Van Netten et al. (1994)
described an in vitro model to evaluate
the inactivation kinetics of bacteria from
meat surfaces treated with lactic acid. A
rapid reduction in bacterial numbers
due to the replacement of the fluid
(water film) on a warm meat surface by
a film containing lactic acid was
referred to as “immediate lethality.”
They proposed that organisms on
chilled meat are less accessible to lactic
acid and are better protected by meat
buffering effects than those in the fluid
film of hot meat surfaces.

D. Chlorine and Chlorine Compounds

Chlorine, chlorine dioxide, sodium
hypochlorite, and hypochlorous acid all
have been sprayed onto beef carcasses
in an effort to reduce microbial
populations.

Chlorine and chlorine dioxide were
compared for chickens by Lillard (1979)
to determine their relative bactericidal
effect. Chlorine dioxide was found to be
more potent than chlorine and required
only one-seventh as much to produce
the same bactericidal effect. Further,
chlorine dioxide maintained its
effectiveness when both pH and the
level of organic matter increased.
Chlorine is less effective when the pH
or organic load is increased. Kotula et
al. (1974) treated beef forequarters with
chlorinated water (200 ppm) and found
initial reductions (45 min post-
treatment) in APCs for duplicate testing
days of 1.5 and 2.3 logio CFU/cm2,
respectively. Temperature (12.8 vs
51.7°C) and pH (4 to 7) were found to
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significantly affect efficacy, with the
greatest reductions observed at a
temperature of 51.7° and pH values of
6and 7.

Anderson et al., (1979) compared the
effectiveness of several treatments to
reduce APCs on previously frozen beef
plate stripes. Meat was washed and
sanitized with cold water (15.6°C
[60°F]), hot water (76—80°C [168-176°F])
(14kg/cm?2), sodium hypochlorite (200—
250pg/ml), or acetic acid (3%)—all at
14kg/cm2; and at 17 kg/cm?2 steam at
95°C (194°F). They found that the
sodium hypochlorite and cold water
treatments reduced counts by about one
log. Steam reduced the count by only
0.06 log. Hot water reduced counts by
2.0 log and acetic acid reduced counts
by 1.5 log. Over time, samples treated
with hypochlorite had rates of bacterial
re-growth that exceeded those of the
untreated controls. Steam and cold
water treated samples exceeded APCs
on controls after five days, presumably
due to greater surface moisture from the
treatment. Growth rates associated with
the hot water samples were similar to
the untreated controls, but, because of
the initial 2.0 log reduction in microbial
levels, it took nearly five additional
days before counts reached 108/cm2.
Acetic acid, applied to samples after a
cold water wash, provided a 14-16 day
delay before counts returned to initial
levels, and it took a full 23—-24 days
before the bacteria reached 108/cmz2.

V. Other Technologies

Several other approaches or
technologies have been suggested as
additional alternative means for
decontaminating beef carcasses, such as
rinsing with trisodium phosphate (TSP),
steam pasteurization of carcasses, steam
vacuuming, and chemical dehairing.
These approaches have not been as
extensively investigated and reported in
the scientific literature to date, relative
to their use with beef carcasses. A brief
discussion of each method follows.

A. Trisodium Phosphate

Trisodium phosphate (TSP) has been
shown to reduce Salmonella on
processed poultry carcasses. In a 1991
patent, Bender and Brotsky presented
the claim that trisodium phosphate
(NazP0Q,) could successfully reduce
Salmonella on processed poultry
carcasses. Since then, industry,
university, and USDA Agricultural
Research Service researchers have
conducted studies that demonstrate
reductions in Salmonella levels on
poultry carcasses ranging from 90 to
greater than 99.9% (1.2 to 8.3 10g10).
Dickson et al. (1994) studied the effect
of TSP on beef tissue dipped in TSP

after inoculation with both Gram
positive (L. monocytogenes) and Gram
negative (S. typhimurium and E. coli
0157:H7) pathogens. They reported
reductions of 1 to 1.5 logso for the Gram-
negative pathogens, and a maximum
reduction of less than one log;o for L.
monocytogenes on lean tissue.
Reduction of L. monocytogenes was
greater on fat tissue: 1.2 to 1.5 logio. A
reduction of 2 to 2.5 log;o for S.
typhimurium and E. coli 0157:H7 on fat
tissue was reported.

In-plant testing of TSP on beef
carcasses (Rhone-Poulenc) showed a
greater than 1.5 logio reduction of E. coli
(biotype I). Further, they found that
incidence rates for E. coli fell from
51.3% on untreated carcasses to 1.3%
on TSP-treated carcasses. The level of
Enterobacteriaceae was reduced by one
logio, and the incidence rates fell from
75% on untreated carcasses to 8.8% on
treated carcasses. Salmonella was not
detected on any carcasses.

B. Steam Pasteurization

A patent-pending process developed
by Frigoscandia for steam pasteurization
of meat and poultry has been tested at
Kansas State University and has
received approval by FSIS for in-plant
evaluation; the process is applied at the
end of beef dressing operations on
inspected and passed carcasses. A
request by Frigoscandia to evaluate and
test the process as an antimicrobial
reduction intervention is being
considered by FSIS.

Tests of a prototype unit at Kansas
State University showed that the
process consistently reduces pathogenic
bacteria, including E. coli 0157:H7, by
99.9% (Frigoscandia, 1995). The process
uses pressurized steam applied
uniformly to the entire carcass surface,
producing surface meat temperatures of
77-93°C (170-200°F) and a uniform
bacterial reduction on the entire carcass.
Since the steam reaches all exposed
surfaces, the reduction is more uniform
and operator-independent. The process
is reported to not affect the color of the
carcass, and to use less energy than is
required for a comparable hot water
system. Furthermore, the use of a 2%
lactic acid cooling spray immediately
after steam application appeared to act
synergistically to inactivate surface
bacteria. It should be noted that the
intended use of the steam pasteurization
is not the direct physical removal of
visible contamination, but the
technology has the potential to be
integrated into pathogen control systems
to enhance their effectiveness.

C. Steam Vacuuming

Alternative methods for removing
beef carcass contamination such as air
jets and vacuum systems (without
steam) have been shown to be effective
in removing visible as well as
microbiological contamination
(Monfort, 1994). Steam vacuuming is a
refinement of this approach, combining
physical removal with microbial
inactivation. Steam vacuuming is a
process in which steam and hot water
are applied through nozzles to the
carcass surface after the hide is
removed. This appears to be particularly
useful for opening cuts, which are made
in the hide to facilitate hide removal.
These carcass surfaces tend to be
contaminated more frequently than
other areas of the carcass. Steam
vacuuming treats these surface areas
with hot water (above 160°F) and steam
while vacuuming the removed
contamination and any excess water
from the surface. The process of
steaming the opening patterns
encountered some difficulty in early
trials when the steam nozzle was held
6 to 12 inches from the surface. There
was a rapid drop in temperature, and as
a result no significant differences in
bacterial levels were noted from treated
areas. These problems were corrected by
adjusting the equipment and placing the
head of the vacuum directly on the
surface. Testing at Kansas State
University has shown the effectiveness
(>99.9% reduction) of steam vacuuming
in decontaminating prerigor meat
surfaces that have been inoculated
(approximately 105 CFU/cm?2) with the
pathogens L. monocytogenes, E. coli
0157:H7, and S. typhimurium. Scientists
at the U.S. Meat Research Center of
USDA's Agricultural Research Service at
Clay Center, Nebraska have reported a
3.0 to 3.5 log (>99.9%) reduction in
bacteria on steam vacuum-treated meat.
Preliminary results from an ongoing
industry study (ten plants reported to
date) comparing steam vacuuming and
knife trimming to remove carcass
contamination indicate that carcasses
that have been steam vacuumed have
approximately 90% (0.94 log) less
bacteria than trimmed carcasses in the
areas tested. Several inplant trials
comparing steam vacuuming versus
traditional trimming are currently
underway.

D. Chemical Dehairing

The effects of post-exsanguination
(post-bleeding) dehairing on the
microbial load and visual cleanliness of
beef carcasses has been studied by
Schnell et al., 1995. Ten grain-fed
steers/heifers were slaughtered and
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dressed without dehairing. The
carcasses of these animals were
evaluated for bacterial contamination
and visual defects (hair and specks) and
for weight of trimmings made to meet
‘“zero tolerance.” Overall, no difference
was reported in aerobic plate counts,
total coliform counts, and E. coli counts
between samples from dehaired cattle
and those from conventionally-
slaughtered cattle. The lack of difference
in bacterial counts was thought to be
due to contamination in the facility
from aerosols, and from people and
equipment contaminated by
conventionally-slaughtered cattle. An
interaction was noted, however,
between treatment and carcass sampling
location. E. coli counts were lower in
samples taken from rounds of dehaired
carcasses than in samples from rounds
of conventionally-slaughtered carcasses.
The converse was found for samples
from briskets, where higher counts were
thought to be due to the additional
handling of dehaired carcasses, i.e., the
necessity of cutting the hide to assist in
removal of hides that had become soapy
and slippery during the dehairing
process.

The investigators stated the opinion
that the microbiological status of
carcasses from dehaired animals should
improve in facilities designed to
produce only dehaired carcasses.
Dehaired carcasses had fewer visible
specks and fewer total carcass defects
before trimming (but not after trimming)
than did conventionally-skinned
carcasses. The average amount of
trimmings removed from conventional
carcasses to meet the ““zero tolerance”
specification was almost double (2.7
versus 1.4 kg) that from dehaired
carcasses.

Additional tests, conducted in
support of an industry petition
(Monfort, 1995), compared the
reduction of bacteria from hide to
dehaired hide immediately after the
dehairing process. These tests found a
99% reduction in total plate counts.

V1. The Conference

FSIS is committed to ensuring that the
most effective means available are used
to achieve the zero tolerance standard
for fecal, ingesta, and milk
contamination of beef carcasses. The
Agency'’s goals are to protect consumers
from harmful contamination and thus
reduce their risk of contracting
foodborne illnesses. Given the
importance of these goals, determining
the most effective means of
implementing the zero tolerance
performance standard is one of FSIS’s
highest priorities. FSIS will act on the
basis of sound scientific evidence,

discussed in an open public process, to
improve the safety of beef products
through effective removal of fecal and
associated microbial contamination.

Accordingly, FSIS is hosting a
conference to review the scientific and
technical data and associated public
policy issues involved in achieving the
zero tolerance standard and improving
beef carcass microbial safety. The
conference will consist of two sessions
on consecutive days. At the first session,
participants will discuss available
scientific and technical data comparing
the efficacy of various methods for
decontaminating beef carcass surfaces,
focusing on the research summarized
above. Participants are invited to make
15-minute presentations during this first
session and are requested to submit to
FSIS, in advance, brief statements
describing the general topics of their
presentations (see ADDRESSES above). A
panel of government scientists and
managers will participate in this session
and facilitate the discussion; the panel
will be moderated by Ms. Patricia F.
Stolfa, Acting Deputy Administrator,
Science and Technology, FSIS. An
opportunity will be provided for open
discussion of scientific issues among all
participants. Possible scientific and
technical questions for discussion are:

1. Do the studies offered to support
the various decontamination
alternatives conform to appropriate
scientific standards?

2. Are key results from individual
studies reproducible and have they been
replicated in other experiments?

3. How effective is any specific
treatment against microbial pathogens,
and against E. coli 0157:H7 in
particular?

4. Is a specific treatment bactericidal
or bacteristatic?

5. Has a treatment been studied under
plant conditions?

6. What are the most effective
locations for treatment on the carcass
and on the slaughter line?

7. If water is used, in what amounts?
Can water be conserved or reused?

8. Is there any threat to workers or the
environment from residual treatment
fluids, chemical waste, or biological
hazards?

9. Does a proposed treatment create
an insanitary condition?

10. Does a proposed treatment spread
contamination on a carcass or spread
contamination from carcass to carcass?

11. Can - and should - a treatment be
combined with other treatments? What
would be the optimum combination?

12. Does a proposed treatment
interfere with current inspection
procedures?

13. When all the relevant studies are
considered, does a discernible trend
emerge supporting a policy choice?

During the second session,
participants will discuss the public
policy issues surrounding beef carcass
decontamination. This session will be
moderated by Thomas J. Billy, Associate
Administrator, FSIS, and Dr. Craig Reed,
Deputy Administrator, Inspection
Operations, FSIS. Possible policy
questions for discussion are:

1. What criteria should be used to
decide that an alternative approach
meets the zero tolerance performance
standard for visible fecal contamination
and associated microbial contaminants?

2. What amount and quality of
scientific data should be required in
order to change current policy?

3. Are alternative approaches equally
feasible for all establishments that may
want to use them?

4. Should FSIS prescribe exactly how
fecal contamination may be removed or
should there be an organoleptic and
microbial performance standard that
companies can achieve as they see fit?

5. What techniques should the FSIS
inspection force use to verify that an
alternative approach is functioning
effectively?

6. Should preventive measures be
made part of this policy decision?

7. What approaches to achieving the
zero tolerance performance standard are
consistent with a HACCP approach to
process control? Conference Registration

FSIS is requesting that persons
planning to attend the conference
preregister. If you plan to attend, please
contact Ms. Mary Gioglio at (202) 501—
7138 to register. Registration will also be
available on the days of the conference
on a space-available basis.

Also, if you require a sign language
interpreter or other special
accommodations, please contact Mary
Gioglio at the number listed above.

Done at Washington, DC on September 20,
1995.

Michael R. Taylor,
Acting Under Secretary for Food Safety.
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[FR Doc. 95-23798 Filed 9-21-95; 12:50 pm]
BILLING CODE 3410-DM-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 772]

Grant of Authority For Subzone Status;
Fina Oil Company (Oil Refinery),
Jefferson County, TX

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

WHEREAS, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a-81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

WHEREAS, the Board’s regulations
(15 CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,;

WHEREAS, an application from the
Foreign-Trade Zone of Southeast Texas,
Inc., grantee of Foreign-Trade Zone 116,
for authority to establish special-
purpose subzone status at the oil
refinery complex of Fina Oil Company,
in Jefferson County (Port Arthur area),
Texas, was filed by the Board on
December 13, 1994, and notice inviting
public comment was given in the
Federal Register (FTZ Docket 40-94, 59
FR 65752, 12—21-94); and,

WHEREAS, the Board has found that
the requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval is subject to the conditions
listed below;

NOW, THEREFORE, the Board hereby
authorizes the establishment of a
subzone (Subzone 116B) at the Fina Oil
Company refinery complex, in Jefferson
County, Texas, at the locations
described in the application, subject to
the FTZ Act and the Board’s regulations,
including §400.28, and subject to the
following conditions:

1. Foreign status (19 CFR §§146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
§146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR § 146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings # 2709.00.1000—#
2710.00.1050 and # 2710.00.2500 which
are used in the production of:

—petrochemical feedstocks and refinery
by-products (examiners report,
Appendix D);

—products for export; and,

—products eligible for entry under
HTSUS # 9808.00.30 and 9808.00.40
(U.S. Government purchases).

3. The authority with regard to the
NPF option is initially granted until
September 30, 2000, subject to
extension.

Signed at Washington, DC, this 18th day of
September 1995.

Susan G. Esserman,

Assistant Secretary of Commerce for Import
Administration; Alternate Chairman, Foreign-
Trade Zones Board.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 95-23888 Filed 9-25-95; 8:45 am]
BILLING CODE 3510-DS—P
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[Order No. 773]

Grant of Authority for Subzone Status;
Marathon Oil Company (Oil Refinery)
Garyville, LA

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a-81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board'’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
South Louisiana Port Commission,
grantee of Foreign-Trade Zone 124, for
authority to establish special-purpose
subzone status at the oil refinery
complex of Marathon Oil Company, in
Garyville, Louisiana, was filed by the
Board on January 9, 1995, and notice
inviting public comment was given in
the Federal Register (FTZ Docket 1-95,
60 FR 4589, 1-24-95); and,

Whereas, the Board has found that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval is subject to the conditions
listed below;

Now, therefore, the Board hereby
authorizes the establishment of a
subzone (Subzone 124E) at the
Marathon Oil Company refinery
complex, in Garyville, Louisiana, at the
location described in the application,
subject to the FTZ Act and the Board’s
regulations, including § 400.28, and
subject to the following conditions:

1. Foreign status (19 CFR 146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR 146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings # 2709.00.1000—#
2710.00.1050 and # 2710.00.2500 which
are used in the production of:

—petrochemical feedstocks and refinery
by-products (examiners report,
Appendix D);

—products for export; and,

—products eligible for entry under
HTSUS # 9808.00.30 and 9808.00.40
(U.S. Government purchases).

3. The authority with regard to the
NPF option is initially granted until
September 30, 2000, subject to
extension.

Signed at Washington, DC, this 18th day of
September 1995.

Susan G. Esserman,

Assistant Secretary of Commerce for Import

Administration, Alternate Chairman, Foreign-

Trade Zones Board.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 95-23889 Filed 9-25-95; 8:45 am]

BILLING CODE 3510-DS-P

International Trade Administration
[C—201-505]

Porcelain-on-Steel Cookingware From
Mexico; Preliminary Results of a
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results
and termination in part of
countervailing duty administrative
review.

SUMMARY: In response to requests by a
respondent, Acero Porcelanizado, S.A.
de C.V. (APSA), and by the Government
of Mexico on behalf of Esmaltaciones
San Ignacio S.A. (San Ignacio), the
Department of Commerce (the
Department) initiated an administrative
review of the countervailing duty order
on porcelain-on-steel cookingware from
Mexico for APSA and San Ignacio (60
FR 19017; January 13, 1995). Because
the Government of Mexico withdrew its
request for review of San Ignacio, the
Department is now terminating this
review in part with respect to San
Ignacio.

We preliminarily determine the net
subsidy to be de minimis for APSA for
the period January 1, 1994 through
December 31, 1994. If the final results
remain the same as these preliminary
results, the Department intends to
instruct the U.S. Customs Service to
liquidate, without regard to
countervailing duties, all shipments of
the subject merchandise from APSA
exported on or after January 1, 1994,
and on or before December 31, 1994.
Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: September 26, 1995.
FOR FURTHER INFORMATION CONTACT:
Norma Curtis or Kelly Parkhill, Office of
Countervailing Compliance, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
Telephone: (202) 482—-2786.

SUPPLEMENTARY INFORMATION:

Background

On December 12, 1986, the
Department published in the Federal
Register (55 FR 51139) the
countervailing duty order on porcelain-
on-steel cookingware from Mexico. On
December 6, 1994, the Department
published in the Federal Register a
notice of “Opportunity to Request
Administrative Review” (60 FR 62710)
of this countervailing duty order. We
received timely requests for review from
APSA, a respondent company, and the
Government of Mexico on behalf of
respondent company, San Ignhacio.

On January 13, 1995, we initiated the
review for APSA and San Ignacio
covering the period January 1, 1994
through December 31, 1994 (POR), (60
FR 19017). On August 8, 1995, the
Government of Mexico withdrew its
request for review for San Ignacio.
Under CFR 355.22 (a) (3) (1994), a party
requesting a review may withdraw that
request no later than 90 days after the
date of publication of the notice of
initiation or at any later time if the
Department decides that it is reasonable
to do so. Although the Government of
Mexico’s withdrawal occurred outside
of the time frame specified in 19 CFR
355.22 (a) (3), the Department has
decided that because substantial
resources had not yet been devoted to
the review with respect to San Ignacio,
it is reasonable to terminate this review
in part with respect to San Ignacio.

We conducted a verification of the
guestionnaire responses submitted by
APSA onJuly 12, 1995 through July 13,
1995. The review now covers one
manufacturer/exporter of the subject
merchandise, APSA, and ten programs.

Applicable Statute and Regulations

The Department is conducting this
administrative review in accordance
with section 751 (a) of the Tariff act of
1930, as amended (the Act). Unless
otherwise indicated, all citations to the
statute and to the Department’s
regulations are in reference to the
provisions as they existed on December
31, 1994.

Scope of the Review

Imports covered by this review are
shipments of porcelain-on-steel
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cookingware from Mexico. The products
are porcelain-on-steel cookingware
(except teakettles), which do not have
self-contained electric heating elements.
All of the foregoing are constructed of
steel, and are enameled or glazed with
vitreous glasses. During the review
period, such merchandise was
classifiable under item number
7323.94.0020 of the Harmonized Tariff
Schedule (HTS). The HTS item number
is provided for convenience and
Customs purposes. The written
description remains dispositive.

Analysis of Programs

I. Programs Previously Determined to
Confer Subsidies—BANCOMEXT
Financing for Exporters

Banco Nacional de Comercio Exterior,
S.N.C. (Bancomext) is a government
program through which short-term
financing is provided to producers or
trading companies engaged in export
activities. In order to be eligible for
Bancomext financing, a company must
be established according to Mexican
law, it must be at least 30 percent
owned by Mexican nationals, and it
must be an exporter. Bancomext
provides two types of financing to
exporters, denominated in either U.S.
dollars or in Mexican pesos: working
capital (pre-export loans), and loans for
export sales (export loans). In addition,
Bancomext may provide financing to
foreign buyers of Mexican goods and
services.

The Department has previously found
this program to confer an export subsidy
to the extent that the loans are provided
at preferential terms (See Porcelain-on-
Steel Cookingware From Mexico;
Preliminary Results of Countervailing
Duty Administrative Review (56 FR
48163; September 24, 1991) and
Porcelain-on-Steel Cookingware From
Mexico; Final Results of Countervailing
Duty Administrative Review (57 FR 562;
January 7, 1992)). In this review the
Government of Mexico provided no new
information that would lead the
Department to alter that determination.

APSA had Bancomext loans on which
interest was due during the POR. We
found that the annual interest rates that
Bancomext charged to borrowers for
certain loans on which interest
payments were due during the review
period were lower than the commercial
rates. The dollar-denominated
Bancomext loans under review were
granted at annual interest rates ranging
from 6.25 percent to 8.7 percent. To
determine the extent to which these
loans are provided at preferential terms,
we compared them to a benchmark
which was determined by using the

average quarterly weighted-average
effective interest rates published in the
Federal Reserve Bulletin, which
resulted in an annual average
benchmark of 6.5 percent in 1993 and
6.9 percent in 1994. This is the same
benchmark calculation methodology
that has been applied in prior reviews
(See Porcelain-on-Steel Cookingware
From Mexico; Preliminary Results of
Countervailing Duty Administrative
Review (56 FR 48163; September 24,
1991) and Porcelain-on-Steel
Cookingware From Mexico; Final
Results of Countervailing Duty
Administrative Review (57 FR 562;
January 7, 1992)).

We consider the benefits from short-
term loans to occur at the time the
interest is paid. Because interest on
Bancomext pre-export loans is paid at
maturity, we calculated benefits based
on loans that matured during the review
period; such loans were obtained
between October 1993 and August 1994.

To calculate the benefit for APSA, we
multiplied the difference between the
interest rate charged to the exporter for
these loans and the benchmark interest
rate by the principal and then
multiplied this amount by the term of
the loan divided by 365. Since APSA
was not able to tie their loans to specific
sales, we divided the benefit by total
export sales. On this basis, we
preliminarily determine the subsidy
from this program to be 0.01 percent ad
valorem for APSA.

1. Programs Preliminarily Found Not To
Be Used

We also examined the following
programs and preliminarily determine
that the exporters of the subject
merchandise did not apply for or
receive benefits under these programs
during the review period:

(A) Certificates of Fiscal Promotion

(CEPROFI)

(B) PITEX
(C) Other Bancomext Preferential

Financing
(D) Import Duty Reductions and

Exemptions
(E) State Tax Incentives
(F) Article 15 Loans
(G) NAFINSA FOGAIN-type Financing
(H) NAFINSA FONEI-type Financing
(1) FONEI

Preliminary Results of Review

For the period January 1, 1994
through December 31, 1994, we
preliminarily determine the net subsidy
to be 0.01 percent ad valorem for APSA.
In accordance with 19 CFR 255.7, any
rate less than 0.5% ad valorem is de
minimis.

If the final results of this review
remain the same as these preliminary
results, the Department intends to
instruct the U.S. Customs Service to
liquidate, without regard to
countervailing duties, all shipments of
the subject merchandise from APSA
exported on or after January 1, 1994,
and on or before December 31, 1994.

The Department also intends to
instruct the U.S. Customs Service to
collect a cash deposit of estimated
countervailing duties of zero percent of
the f.0.b. invoice price on all shipments
of the subject merchandise from APSA
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
review. The cash deposit rates for all
other producers/exporters remain
unchanged from the last completed
administrative review.

Parties to the proceeding may request
disclosure of the calculation
methodology and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit
written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the time limit for filing the
case brief. Parties who submit written
arguments in this proceeding are
requested to submit with the argument
(1) a statement of the issue and (2) a
brief summary of the argument. Any
hearing, if requested, will be held seven
days after the scheduled date for
submission of rebuttal briefs. Copies of
case briefs and rebuttal briefs must be
served on interested parties in
accordance with 19 CFR 355.38(e).

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under
section 355.38(c), are due. The
Department will publish the final
results of this administrative review
including the results of its analysis of
issues raised in any case or rebuttal brief
or at a hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 355.22.
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Dated: September 15, 1994.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-23890 Filed 9-25-95; 8:45 am]
BILLING CODE 3510-DS-P

[A-201-601]

Fresh Cut Flowers From Mexico;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results
and termination in part of antidumping
duty administrative review.

SUMMARY: In response to a request by the
Floral Trade Council (petitioner), and
three respondents, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on certain
fresh cut flowers from Mexico. The
review covers eleven producers/
exporters, and entries of the subject
merchandise into the United States
during the period April 1, 1993, through
March 31, 1994. We have preliminarily
determined to assign margins based on
the best information available (BIA) to
five of these producers due to their
failure to respond to our request for
information. We have preliminarily
determined that zero margins exist for
three other producers. Two producers,
Rancho Daisy (Daisy) and Visaflor F. de
P.R. (Visaflor), made no shipments to
the United States during the period of
review (POR).

Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: September 26, 1995.
FOR FURTHER INFORMATION CONTACT:
Matthew Blaskovich or Zev Primor,
Office of Antidumping Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482-5831/
4114.

SUPPLEMENTARY INFORMATION:

Background

On April 23, 1987, the Department
published in the Federal Register an
antidumping duty order on certain fresh
cut flowers from Mexico (52 FR 13491).
On April 7, 1994, the Department
published a notice of opportunity to
request an administrative review of this
antidumping duty order (59 FR 16615).
In accordance with 19 CFR 353.22(a)(1),
petitioner requested an administrative

review on April 29, 1994. Also on that
date, Rancho Guacatay (Guacatay),
Rancho el Toro (Toro), and Rancho
Aguaje (Aguaje) requested that the
Department conduct a review, and upon
completion of the review, revoke the
antidumping order as it pertains to all
three producers. We published a notice
of initiation on May 12, 1994 (59 FR
24683), covering Visaflor, Tzitzic Tareta,
Daisy, Rancho Alisitos (Alisitos),
Rancho Mision el Descanso (Mision el
Descanso), Rancho Las Dos Palmas (Las
Dos Palmas), Las Flores de Mexico (Las
Flores), Rancho del Pacifico (Pacifico),
Aguaje, Toro, Guacatay, and Mexipel,
S.A. de CV (Mexipel) and the period
April 1, 1993, through March 31, 1994.

On August 23 and May 25, 1994,
Daisy and Visaflor respectively stated
that they did not ship subject
merchandise from Mexico to the United
States during the POR. We verified their
claim through the U.S. Customs Service.
On November 15, 1994, the Department
was informed that Las Dos Palmas
ceased to exist in 1986, and became
Aguaje. (See memorandum to the file
dated 5/15/95.) The Department
received no questionnaire responses
from Tzitzic Tareta, Alisitos, Mision el
Descanso, Las Flores, and Mexipel.
Therefore, we have based our results for
these five respondents on BIA.

Applicable Statutes and Regulations

The Department is conducting this
review in accordance with section 751
of the Tariff Act of 1930, as amended
(the Act). Unless otherwise stated, all
citations to the statutes and to the
Department’s regulations are references
to the provisions as they existed on
December 31, 1994.

Scope of the Review

The products covered by this review
are certain fresh cut flowers, defined as
standard carnations, standard
chrysanthemums, and pompon
chrysanthemums. During the POR, such
merchandise was classifiable under
Harmonized Tariff Schedule of the
United States (HTSUS) items
0603.10.7010 (pompon
chrysanthemums), 0603.10.7020
(standard chrysanthemums), and
0603.10.7030 (standard carnations). The
HTSUS item numbers are provided for
convenience and Customs purposes
only. The written description remains
dispositive as to the scope of the order.

This review covers sales of the subject
merchandise entered into the United
States during the period April 1, 1993,
through March 31, 1994.

United States Price

As in the original less-than-fair-value
(LTFV) investigation and in all prior
administrative reviews, all United States
prices were weight-averaged on a
monthly basis to account for the
perishability of the product. In
accordance with the methodology
established in the 1989-1990 review, we
also calculated United States price by
flower type, without regard to specific
grades. (See Final Results of
Antidumping Duty Administrative
Review; Certain Fresh Cut Flowers from
Mexico, 56 FR 29621 (June 28, 1991).)

For sales made directly to unrelated
parties prior to importation into the
United States, we based the United
States price on purchase price, in
accordance with section 772(b) of the
Act. For sales to the first unrelated
purchaser that took place after
importation into the United States, we
based United States price on exporter
sales price (ESP). Purchase price and
ESP transactions were based, where
applicable, on the packed f.o.b. prices to
the first unrelated purchaser in the
United States. We made deductions
from purchase price and ESP, where
applicable, for foreign and U.S. inland
freight, U.S. and Mexican Customs
clearance fees, U.S. and Mexican
brokerage and handling charges,
indirect selling expenses, and credit. No
other adjustments were claimed or
allowed.

Foreign Market Value

In calculating foreign market value
(FMV), we used home market prices to
unrelated purchasers or constructed
value (CV), as defined in section 773 of
the Act.

Because the Department determined
during the prior completed
administrative review that Guacatay
made sales in the home market below
the cost of production (COP)(See Final
Results of Administrative Review;
Certain Fresh Cut Flowers from Mexico,
57 FR 19597 (May 7, 1992)), we initiated
a COP investigation with respect to
Guacatay. We tested, on a monthly sales
aggregate basis, whether net home
market price was greater than the sum
of cost of production (COP) and
packing. We determined that no sales in
the home market were made below the
cost of production.

Where applicable, home market price
was based on the packed, delivered
price to unrelated purchasers in the
home market. When CV was used, it
consisted of the sum of the costs of
materials, labor, direct and indirect
overhead, selling, general and
administrative expenses (SG&A), and
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profit. We added the greater of the
actual value for SG&A or the statutory
minimum of 10 percent of the cost of
materials and fabrication, in accordance
with section 773(e) of the Act. Where
the actual profit was less than the
statutory minimum of eight percent of
the sum of materials, labor, direct and
indirect overhead, and SG&A, we added
the statutory minimum.

Where applicable, we made
adjustments for commissions, indirect
selling expenses, credit, and differences
in packing costs. No other adjustments
were claimed or allowed.

Best Information Available

Because we received no questionnaire
responses from Tzitzic Tareta, Alisitos,
Mision el Descanso, Las Flores, and
Mexipel, we have determined that they
are uncooperative respondents. As a
result, in accordance with section 776(c)
of the Act, we have determined that the
use of BIA is appropriate. Whenever, as
here, a company refuses to cooperate
with the Department, or otherwise
significantly impedes an antidumping
proceeding, we use as BIA the higher of
(1) the highest of the rates found for any
firm for the same class or kind of
merchandise in the same country of
origin in the LTFV investigation or in
prior administrative reviews; or (2) the
highest rate found in this review for any
firm for the same class or kind of
merchandise. (See Antifriction Bearings
from France, et. al; Final Results of
Review, 58 FR 39729 (July 26, 1993).)
As BIA, we assigned the rate of 39.95
percent, which is the second highest
rate found for any Mexican flower
producer from the prior reviews and the
LTFV investigation. We have selected
this rate because the highest rate found
for any Mexican flower producer in
prior reviews and the LTFV
investigation, 264.43 percent, is not
representative.

This rate was due to a company’s
extraordinarily high business expenses
during the review period resulting from
investment activities which were
uncharacteristic of the other reviewed
companies. Therefore, we found it
inappropriate to use this rate as BIA,
both in prior reviews and in this review.
(See Notice of Final Results of
Antidumping Duty Administrative
Review; Certain Fresh Cut Flowers from
Mexico, 56 FR 29621, 29623 (June 28,
1991).)

Preliminary Results of Review

We preliminarily determine that the
following dumping margins exist for the
period April 1, 1993, through March 31,
1994:

Margin

Manufacturer/exporter (per-

cent)
Visaflor .....ovveeiiciiiiiiiieeeiiee e 10.00
Rancho DaiSy ........cccoeverieiiieeneeans 10.00
Rancho del Pacifico .........ccccccvvenes 0.00
Rancho el TOro .....cccccceevevvveveeeeennn, 0.00
Rancho Guacatay ...........cccoceeeveeene 0.00
Rancho Aguaje ........cccccecveeieenneens 1.54
Mexipel, S.A. de CV ....occvveviiieens 39.95
Tzitzic Tareta .......ccoceeeeveeevcveeernen. 39.95
Rancho AliSitos ........ccccoevveviiieennns 39.95
Rancho Mision el Descanso . 39.95
Las Flores de MexiCo ........cccuveenneen 39.95

1No shipments subject to this review. Rate
is from the last relevant segment of the pro-
ceeding in which the firm had shipments.

We have preliminarily determined not
to revoke the antidumping order with
regard to Guacatay, Toro, and Aguaje,
because they preliminarily received a
non-de minimis dumping margin in the
1991-92 review. If those results become
final, these producers will not be
eligible for revocation in this review
because they will not have three
consecutive reviews with zero margins.

Any interested party may request a
hearing within 10 days of publication of
this notice. Any hearing will be held 44
days after the date of publication of this
notice, or the first workday thereafter.
Interested parties may submit case briefs
within 30 days of the publication date
of this notice. Rebuttal briefs, limited to
issues raised in the case briefs, may be
filed not later than 37 days after the date
of publication of this notice. The
Department will publish a notice of the
final results of this administrative
review, which will include the result of
its analysis of issues raised in any such
case briefs.

The following deposit requirements
shall be effective for all shipments of the
subject merchandise that are entered or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rates for the reviewed
companies shall be those rates
established in the final results of this
review; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
LTFV investigation, but the
manufacturer is, the cash deposit rate
shall be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review,
the cash deposit rate will be 18.28

percent, the all others rate established in
the LTFV investigation.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and
section 353.22 of the Department’s
regulations.

Dated: September 15, 1995.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-23789 Filed 9-25-95; 8:45 am]
BILLING CODE 3510DS—P

[A-428-801]

Antifriction Bearings (Other than
Tapered Roller Bearings) and Parts
Thereof From Germany; Amended
Final Results of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final results
of antidumping duty administrative
reviews.

SUMMARY: On February 28, 1995, the
Department of Commerce (the
Department) published the final results
of its administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof (AFBs) from
France et al. (including Germany) (60
FR 10900). Pursuant to instructions
issued by the Court of International
Trade (CIT) on July 26, 1995, we have
corrected two errors with respect to
AFBs from Germany sold by FAG
Kugelfischer Georg Schaefer KgaA
(FAG). There errors were present in our
first amended final results of review,
which were published on June 13, 1995.
The reviews cover the period May 1,
1992, through April 30, 1993. The
*“classes or kinds” of merchandise
covered by these reviews are ball
bearings and parts thereof (BBs),
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cylindrical roller bearings and parts
thereof (CRBs), and spherical plain
bearings and parts thereof (SPBs).

EFFECTIVE DATE: September 26, 1995.

FOR FURTHER INFORMATION CONTACT:

Kris Campbell or Michael Rill, Office of
Antidumping Compliance, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-4733.

SUPPLEMENTARY INFORMATION:
Background

On February 28, 1995, the Department
published the final results of
antidumping duty administrative
review, partial termination, and
revocation in part of the antidumping
duty orders on antifriction bearings
(other than tapered roller bearings) and
parts thereof from France, et al. (60 FR
10900). The review period is May 1,
1992, through April 30, 1993. The
classes or kinds of merchandise covered
by these reviews are BBs CRBs, and
SPBs. For a detailed description of the
products covered under these classes or
kinds of merchandise, including a
compilation of all pertinent scope
determinations, see the ““Scope
Appendix’’ of the final results
referenced above.

On May 3, 1995, the CIT ordered the
Department to correct four ministerial
errors in the final results with respect to
AFBs from Germany sold by FAG. On
June 13, 1995, we amended our final
results of administrative review of the
antidumping duty orders on AFBs from
Germany and Italy with respect to FAG.
On July 26, 1995, the CIT ordered the
Department to correct two additional
errors and to publish a second amended
Final Results incorporating these
corrections.

The CIT ordered the Department to
make the following corrections to its
analysis for FAG Germany: (1) reinstate
1992 sales made to those customers to
whom rebates were granted in 1992 and
remove 1993 sales made to the one U.S.
customer for whom corporate rebates
were reported (prior to applying the BIA
rate to 1993 sales) and to reinstate these
1993 sales in the total U.S. sales
database; and 2) subtract other
discounts (OTHDISE) from the reported
unit price (UNITPRE) prior to applying
the BIA rate to UNITPRE.

We have corrected these errors in
FAG’s margin calculations for the
amended final results of review and
have determined that the following
percentage weighted-average margins
exist for the period May 1, 1992,
through April 30, 1993:

Manu-
facturer/ | Country BBs | CRBs | SPBs
exporter
FAG ....| Germany | 10.40 | 13.79 | 14.61

Based on these results, the
Department will instruct the Customs
Service to collect cash deposits of
estimated antidumping duties on all
appropriate entries in accordance with
the procedures discussed in the final
results of these reviews. These deposit
requirements are effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice and shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a reminder to
importers of their responsibility under
19 CFR 353.26 to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during the review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping occurred
and the subsequent assessment of
double antidumping duties.

This amendment of final results of
review and notice are in accordance
with section 751(f) of the Tariff Act (19
U.S.C. 1675(f)) and 19 CFR 353.28(c).

Dated: September 15, 1995.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-23891 Filed 9-25-95; 8:45 am]
BILLING CODE 3510-DS-M

[A—201-601]

Fresh Cut Flowers From Mexico; Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On April 17, 1995, the
Department of Commerce (the
Department) published the preliminary
results of its administrative review of
the antidumping duty order on certain
fresh cut flowers from Mexico. The
period of review is April 1, 1991
through March 31, 1992.

We gave interested parties an
opportunity to comment on our
preliminary results. We have not

changed our preliminary results of
review.

EFFECTIVE DATE: September 26, 1995.
FOR FURTHER INFORMATION CONTACT:
Rebecca Trainor or Maureen Flannery,
Office of Antidumping Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 482—-4733.

SUPPLEMENTARY INFORMATION:
Background

On April 17, 1995, the Department
published in the Federal Register (60
FR 19209) the preliminary results of this
administrative review of the
antidumping duty order on certain fresh
cut flowers from Mexico (52 FR 13491,
April 23, 1987). The preliminary results
indicated the existence of dumping
margins for three of the respondents in
this review, Rancho El Aguaje (Aguaje),
Rancho Guacatay (Guacatay), and
Rancho El Toro (Toro), based on the best
information available (BIA). The fourth
respondent, Visaflor S. de P.R.
(Visaflor), had no shipments to the
United States during the period of
review.

Aguaje, Guacatay, Toro, and the
petitioner, the Floral Trade Council,
submitted case and rebuttal briefs. A
public hearing was held on May 31,
1995. The Department has now
completed this administrative review in
accordance with section 751 of the
Tariff Act of 1930, as amended (the Act).

Applicable Statutes and Regulations

Unless otherwise stated, all citations
to the statutes and to the Department’s
regulations are references to the
provisions as they existed on December
31, 1994.

Scope of the Review

The products covered by this review
are certain fresh cut flowers, defined as
standard carnations, standard
chrysanthemums, and pompon
chrysanthemums. During the POR, such
merchandise was classifiable under
Harmonized Tariff Schedule of the
United States (HTSUS) item numbers
0603.10.7010 (pompon
chrysanthemums), 0603.10.7020
(standard chrysanthemums), and
0603.10.7030 (standard carnat